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ITEM 8.01. OTHER EVENTS.
 
On February 9, 2005, Bank of America Corporation and several of its subsidiaries reached final settlements with the below referenced governmental authorities to resolve
matters related to past mutual fund trading practices. Specifically, Banc of America Capital Management, LLC (“BACAP”), BACAP Distributors, LLC (“BACAP
Distributors”) and Banc of America Securities, LLC (“BAS”) entered into a settlement order with the Securities and Exchange Commission (the “SEC”). Columbia
Management Advisors, Inc. (“Columbia Advisors”) and Columbia Funds Distributor, Inc. (“Columbia Distributors”) also entered into a settlement order with the SEC. The
settlements with the SEC are available on the SEC’s website: http://www.sec.gov/. BACAP, BACAP Distributors and BAS reached a settlement with the New York Attorney
General’s Office (the “NYAG”), and Columbia Advisors and Columbia Distributors also reached a settlement with the NYAG. The final settlements with the SEC and the
NYAG relate to the settlements in principle previously announced on March 15, 2004. In addition, Bank of America, N.A. entered into a written agreement with the Office of
the Comptroller of the Currency, and Bank of America Corporation entered into a written agreement with the Federal Reserve Bank of Richmond. Copies of the settlement with
the NYAG and the written agreements with the Office of the Comptroller of the Currency and the Federal Reserve Bank of Richmond are attached as Exhibits 99.1, 99.2, 99.3,
and 99.4 respectively. A copy of Schedule A to Exhibits 99.1 and 99.2 is available on the following websites:
http://www.columbiafunds.com/pdf/funds/ScheduleAFinal.pdf/ and http://www.nationsfunds.com/docrepo/nyag_schedule_a___
fee_reduction_20050210_113246.pdf?requester=nationsfunds. References to the SEC, Columbia Funds and Nations Funds’ websites are included as inactive textual references
only. Information on those websites is not incorporated by reference into this filing.
 
ITEM 9.01 FINANCIAL STATEMENTS AND EXHIBITS
 
(c) Exhibits
 

The following exhibits are filed herewith:
 
Exhibit No.

 

Description of Exhibit

99.1  Assurance of Discontinuance between BACAP, BACAP Distributors and BAS and the NYAG dated February 9, 2005.

99.2  Assurance of Discontinuance between Columbia Advisors and Columbia Distributors and the NYAG February 9, 2005.

99.3  Written Agreement between Bank of America, N.A. and the Office of the Comptroller of the Currency dated February 9, 2005.

99.4  Written Agreement between Bank of America Corporation and the Federal Reserve Bank of Richmond dated February 9, 2005.
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Exhibit 99.1
 

Execution Copy
 

(January 31, 2005 )
 
ATTORNEY GENERAL OF THE STATE OF NEW YORK BUREAU OF INVESTMENT PROTECTION
 

In the Matter of
 
BANC OF AMERICA CAPITAL MANAGEMENT, LLC, BACAP DISTRIBUTORS, LLC, and BANC OF AMERICA SECURITIES, LLC
 

ASSURANCE OF DISCONTINUANCE
PURSUANT TO EXECUTIVE LAW § 63 (15)

 
WHEREAS, pursuant to the provisions of the Martin Act (Article 23-A of the General Business Law), Eliot Spitzer, Attorney General of the State of New York,

commenced an investigation in July 2003 into the practices, procedures and conduct of Banc of America Capital Management, LLC and its predecessor, Banc of America
Advisors, LLC (individually and collectively, “BACAP”), BACAP Distributors, LLC (“BACAP Distributors”), and Banc of America Securities, LLC (“BAS”) (individually
and collectively, “Respondents”) during the period 1998 through September 2003 respecting: (a) market timing of mutual funds; and (b) late trading of mutual funds
(collectively, the “Investigation”);1

 
WHEREAS, the Investigation was conducted in cooperation with an investigation by the U.S. Securities and Exchange Commission (“SEC”) of Respondents;

1 “Market timing” refers to the practice of short-term investing in mutual fund shares and/or the exploitation of pricing inefficiencies in mutual fund share pricing. “Late
trading” refers to obtaining a given day’s mutual fund share price for orders to buy, sell or exchange shares that were placed after the close of the market on that day.
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WHEREAS, BACAP was and is the investment advisor to all mutual funds or series, in the Nations Funds mutual fund complex, (the “Nations Funds”) and a subsidiary
of Bank of America, N.A., that does business in New York, New York;
 

WHEREAS, BACAP Distributors is an investment adviser, broker-dealer and acted as the distributor and administrator of the Nations Funds;
 

WHEREAS, BAS is a full-service investment bank, a broker-dealer and a subsidiary of Bank of America Corporation;
 

WHEREAS, in the course of the Investigation, numerous witnesses were interviewed and/or deposed and extensive documentary evidence was reviewed;
 

WHEREAS, Respondents have cooperated in the Investigation by producing documentary evidence and witnesses and identifying evidence relevant to the Investigation;
 

WHEREAS, the Investigation revealed that certain practices by Respondents have violated the Martin Act, Executive Law, §63 (12), and the General Business Law,
§349;
 

WHEREAS, Respondents have advised regulators of their desire to resolve the Investigation;
 

WHEREAS, BACAP and BACAP Distributors agree to reduce the management fees charged to certain Nations Funds distributed to retail investors in the United States;
 

WHEREAS, BACAP agrees not to manage or advise the Nations Funds unless the Nations Funds agree to and do implement certain changes with respect to the
corporate governance of the Nations Funds, and to maintain a certain compliance and ethics corporate structure;
 

WHEREAS, Respondents agree to make certain payments; and
 

WHEREAS, the Attorney General finds the following sanctions appropriate and in the public interest and Respondents agree to the sanctions provided herein;
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NOW THEREFORE, the Attorney General, based upon the Investigation, makes the following findings:
 

FINDINGS
 

1. BACAP, a subsidiary of Bank of America, N.A. which in turn, is a subsidiary of Bank of America Corporation (“Bank of America”), is registered as an investment
adviser. From January 1, 2003 to present, BACAP (Banc of America Capital Management, LLC) managed and advised the Nations Funds. BACAP has ultimate responsibility
for overseeing the day-to-day management of the Nations Funds. BACAP is the successor to Banc of America Advisors, LLC (“BAA”), a registered investment adviser that
managed and advised the Nations Funds prior to January 1, 2003.
 

2. BACAP Distributors, a subsidiary of Bank of America, N.A., and an affiliate of Nations Funds, is a registered investment adviser as well as a registered broker-dealer.
From January 1, 2003 to present, BACAP Distributors acted as the distributor and administrator of the Nations Funds. Prior to January 1, 2003, BAA and Stephens Inc. served
as co-administrators and co-distributors of Nations Funds. (For such prior period, references to “BACAP Distributors” includes BAA.) As of March 31, 2004, BACAP advised
more than $200.8 billion, including more than $128.6 billion under management in the Nations Funds family of funds.
 

3. BAS, a subsidiary of Bank of America, is a full-service investment bank and brokerage firm with principal offices in San Francisco, California, New York, New York,
and Charlotte, North Carolina. BAS is an investment adviser as well as a registered broker dealer.
 

4. Nations Funds Trust, the registrant and issuer of the shares of the Nations Funds, is an open-end investment company under the Investment Company Act of 1940. As
of March 31, 2004, Nations Funds Trust offered fifty-six different portfolios. Nations Funds Trust is organized under Delaware law.
 

5. Theodore C. Sihpol, III (“Sihpol”) was a broker in BAS’s high-net worth group in Manhattan, New York. Sihpol resides in New Canaan, Connecticut.
 

6. Canary Capital Partners, LLC, is a New Jersey limited liability company with offices at 400 Plaza Drive, Secaucus, New Jersey.
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7. Canary Investment Management, LLC, is a New Jersey limited liability company with offices at 400 Plaza Drive, Secaucus, New Jersey.
 

8. Canary Capital Partners, Ltd., is a Bermuda limited liability company.
 

9. Edward J. Stern (“Stern”) is a resident of New York, New York and was the managing principal of Canary Capital Partners, LLC, Canary Investment Management,
LLC, and Canary Capital Partners, Ltd (collectively, “Canary”).
 

10. The Attorney General has jurisdiction over this matter pursuant to the Martin Act, Executive Law §63, and the General Business Law, §349.
 
A. Summary
 

11. From as early as July 2000 and continuing through July 2003, BACAP, the investment adviser to the Nations Funds, as well as BACAP Distributors, the distributor
and administrator for Nations Funds, allowed certain market timing clients to engage in short-term or excessive trading and never disclosed this fact to other investors.
 

12. During this period, BACAP and BACAP Distributors entered into arrangements with two entities, allowing them to engage in frequent short-term trading in at least
13 Nations Funds mutual funds, including international funds. BACAP and BACAP Distributors knew and approved of the short-term trading arrangements, and allowed the
arrangements to continue despite knowing that such trading could be detrimental to Nations Funds shareholders. These arrangements increased the advisory fees earned by
BACAP and the distribution fees earned by BACAP Distributors. Moreover, in connection with one of these arrangements, BACAP received “sticky assets” – long-term
investments that were to remain in place in return for allowing the client to market time the funds.
 

13. Throughout the relevant period, BACAP and BACAP Distributors did not disclose to Nations Funds’ shareholders the special arrangements made with these short-
term traders and the potential harm these arrangements posed to the relevant Nations Funds. BACAP and BACAP Distributors also did not disclose the resulting conflicts of
interest these arrangements created between BACAP, BACAP Distributors, and Nations Funds’ shareholders.
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These non-disclosures constituted material omissions of fact. The trades made pursuant to these relationships were also contrary to representations to various clearing broker
dealers made by BACAP that Nations Funds would not allow more than eight exchanges per fund account per year because of the harmful effect of short-term trading on
Nations Funds.
 

14. Moreover, in accordance with exceptions approved by the Board of Trustees of Nations Funds, one of these clients was exempted from a redemption fee on short-
term trades in certain Nations Funds international equity mutual funds. BACAP and BACAP Distributors did not disclose the existence of this approved timing relationship, or
the fact that this client was being exempted from the redemption fee, in prospectuses and proxy statements issued to shareholders and potential shareholders.
 

15. BACAP had a fiduciary duty to act at all times in the best interests of the Nations Funds and their shareholders. As a result, BACAP had an affirmative obligation to
act in the utmost good faith and to provide full and fair disclosure of all material facts, including conflicts of interest, to Nations Funds’ shareholders. It further had an
affirmative obligation to act with reasonable care to avoid misleading prospective investors in the Nations Funds.
 

16. By placing its own interests in generating fees for itself and affiliated entities above those of Nations Funds’ shareholders, and by failing to disclose these
arrangements and resulting conflicts of interest, BACAP breached its fiduciary duty to shareholders in the funds where the short-term or excessive trading took place.
 

17. At the same time, BAS facilitated market timing and late trading by some introducing broker dealers and a hedge fund at the expense of shareholders of Nations
Funds and other mutual fund families.
 

18. These entities effected their late trading through BAS’s “Special Mutual Fund Order Entry System.” Once granted access to BAS’s Special Mutual Fund Order Entry
System, BAS’s clients could and did enter mutual fund trade orders as late as 7:00 p.m. ET. BAS either knew that these entities were engaged in late trading or recklessly
disregarded the obvious risk of late trading through this system.
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19. BAS also provided its introducing broker-dealer clients with account management tools and other assistance that enabled the introducing broker-dealers to conceal
the market timing activities of their clients from unsuspecting mutual funds. BAS facilitated the submission of hundreds of market timing trades by these broker-dealers after the
mutual funds in question had acted to block these entities from further trading.
 
B. Facts
 

Market Timing and Late Trading
 

20. Market timing can harm other mutual fund shareholders because it can dilute the value of their shares. Market timing can also disrupt the management of the mutual
fund’s investment portfolio and cause the targeted mutual fund to incur costs borne by other shareholders to accommodate frequent buying and selling of shares by the market
timer.
 

21. Mutual funds are required to disclose in their prospectuses the time as of which the NAV (net asset value) is set for purposes of determining the price at which
shareholders may buy or redeem mutual fund shares.
 

22. For example, the August 1, 2001 prospectus for Nations Funds Primary A Shares states that orders received “before the end of a business day (usually 4:00 p.m.
Eastern time, unless the NYSE closes early) will receive that day’s net asset value per share. Orders received after the end of a business day will receive the next business day’s
net asset value per share.”
 

23. Mutual fund prospectuses also disclose whether the mutual fund has designated a principal underwriter, dealer, or any other person as authorized to consummate
transactions in shares issued by the fund. For example, the August 1, 2003 prospectus for Nations Funds Primary A Shares disclosed that BACAP Distributors was the exclusive
distributor (i.e., principal underwriter) of Nations Funds shares. The selling agreement between BACAP Distributors — the exclusive distributor of Nations Funds’ shares —
and BAS identified BAS as a financial intermediary authorized to offer and sell Nations Funds’ shares. Pursuant to the January 1, 2003 distribution agreement, BACAP
Distributors warranted to Nations Funds Trust that it
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would “offer and sell Shares at the applicable public offering price or the net asset value next determined after an order is received.”
 

24. Late trading enables the trader to profit from market events that occur after 4:00 p.m. but that are not reflected in that day’s price. In particular, the late trader obtains
an advantage – at the expense of the other shareholders of the mutual fund – when he learns of market moving information and is able to purchase (or sell) mutual fund shares at
prices set before the market moving information was released.
 

25. Permitting late trading harms other shareholders and the mutual fund.
 

BACAP’s Timing Policies
 

26. At all times during the existence of the approved timing relationships, BACAP had internal policies designed to identify and prevent market timing in Nations Funds.
As disclosed in the August 1, 2001 prospectus for Nations Funds Primary A Shares, Nations Funds reserved the right to “limit the number of exchanges that [an investor] can
make within a specified period of time.” In order to effectuate this policy, BACAP’s “timing police” regularly obtained and reviewed transaction reports to identify potential
market timing transactions. Once a transaction was identified as a possible “market timing” trade, BACAP’s “timing police” would instruct the transfer agent to block the
transaction and would alert the clearing broker of the block.
 

27. In an April 26, 2001 letter to one such clearing broker, BACAP described Nations Funds’ market timing policy: “Nations Funds believes that market-timing activity
can be detrimental to fund performance and portfolio management, which is not in the best interests of shareholders. As stated in the prospectus, Nations Funds reserves the
right to limit the number of share exchanges within a specified time period.” The letter defined Nations Funds’ “policy with respect to exchange activity” as limiting exchanges
to “a maximum of eight, per fund account, per rolling 365-day period (i.e., the 12 months prior to the most recent exchange),” and disclosed that “[e]xchange privileges will be
suspended on a particular fund account after there have been eight exchanges in the fund account during a rolling 365-day period.”
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28. BACAP revised its internal market timing policies in August 2002. In a letter sent to at least fifteen “firms identified as market timers,” BACAP informed these
entities that “Nations Funds has the following policy with respect to redemptions either by selling shares or exchanging into another Fund.” The letter continued: “Generally,
exchange purchases are limited to a maximum of three per fund account, per rolling 28 day period. Additionally they are limited to a maximum of eight, per fund account, per
rolling 365-day period…”
 

29. In addition to the prospectuses and letters to clearing brokers, BACAP also disclosed its market timing policies in “due diligence” questionnaires provided to
potential large investors. For example, in response to a question in an April 2001 due diligence questionnaire regarding Nations Funds’ market timing policies, BACAP
responded that Nations Funds “does monitor for ‘hot money’ flows and seeks to exclude short-term investors from investing. Historically, there have been occasional examples
of market timing; however, the advisor has taken steps to identify these accounts and has refused to accept investments from these shareholders.”
 

BACAP’s Approved Timing Relationships
 

The TranSierra Capital Relationship
 

30. In July 2000, a financial adviser affiliated with TranSierra Capital, LLC (“TranSierra”) contacted a Nations Fund sales representative via e-mail about commencing a
new timing relationship with Nations Funds. The adviser requested permission for her clients to “make at least 12 and not more than 20 ‘round trips’” between Nations Funds’
Municipal Income Fund and a money market fund. The adviser also expressed interest in timing Nations Funds’ California Tax Free Fund and California Municipal Bond Fund
under the same parameters.
 

31. As the adviser informed the sales representative, two years earlier TranSierra had received “approval from Nations to place up to $4 million in the Nations Municipal
Income A (NMUIX)” and to engage in twelve to twenty “round trips” between that fund and a Nations Fund money market fund. Due to underutilization of that timing
capacity, and a desire to time
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additional funds, the adviser sought the portfolio manager’s renewed approval for additional market timing trades.
 

32. The portfolio manager approved TranSierra’s timing request. Neither the portfolio manager nor any BACAP employee conducted any analysis to determine whether
shareholders of these funds would be harmed by TranSierra’s transactions.
 

33. In October 2000, and again in June 2001, BACAP’s “timing police” identified and issued stop orders for market timing transactions by TranSierra. When the “timing
police” learned about the portfolio manager’s approval, BACAP lifted the stop orders.
 

34. The TranSierra relationship continued until the portfolio manager who approved the relationship left BACAP in mid-2003. When the new portfolio manager
complained to BACAP’s “timing police” in June 2003 that these transactions interfered with fund management and harmed performance, BACAP terminated the relationship.
By that time, however, TranSierra had executed 524 transactions in three Nations Funds (Nations Municipal Income Fund, Nations Intermediate Municipal Bond Fund and
Nations California Municipal Bond Fund), reaping almost $2 million in profits.
 

The Canary Relationship
 

35. BAS initiated the relationship with Canary through a “cold call” by Theodore Sihpol, a broker in BAS’s high-net worth group. Sihpol followed up on this initial
telephone contact through a personal meeting with Stern in early April 2001.
 

36. During this meeting, Stern outlined Canary’s approach to timing mutual funds and results it had achieved doing so. Stern asked if Canary would be allowed to time
Nations Funds, and proposed that Bank of America, N.A. lend Canary the money to do so and that BAS provide clearing services for the trades. Sihpol agreed to seek approval
from his superiors.
 

37. Later that month, Sihpol invited Stern to attend a meeting at BAS’s New York offices to explain further the proposal. During this meeting, Stern and two of Canary’s
traders explained their strategy to a group of BAS officers, including Sihpol. Stern and the traders discussed their credit needs and presented a list of Nations Funds they would
most like to time.
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38. To obtain approval for Canary’s proposed timing transactions, Sihpol called the co-President of BACAP. Sihpol explained Canary’s request to BACAP’s co-
President, including that Canary would be willing to commit “permanent” assets in certain Nations Funds in exchange for permission to time other, more volatile, funds. Sihpol
opined that establishing a relationship with Stern could result in BAS wresting management responsibilities for the Stern family fortune from a competitor.
 

39. Following the call with Sihpol, BACAP’s co-President discussed the proposal with BACAP’s Chief Administrative Officer (“CAO”). BACAP’s CAO stated that he
did not like the proposal because permitting Canary to time Nations Funds, while actively precluding other market timers, would send conflicting messages to the BACAP sales
force. However, BACAP’s co-President explained that granting Canary timing capacity would strengthen BACAP’s relationship with BAS’s high net-worth group and lead to
increased investments in Nations Funds by these clients.
 

40. BACAP’s co-President contacted the portfolio managers for three of the four Nations Funds Canary wished to time. In each of these conversations – which lasted
only a few minutes – BACAP’s co-President explained that Canary intended to time up to 1% of the fund’s assets under management, and that Canary would average one
“round trip” between the timed fund and a money market fund per week. Although the portfolio managers acceded to the request, no one performed any analysis to determine
what, if any, harm would result to the funds’ shareholders due to Canary’s transactions.
 

Canary Memorializes the Relationship
 

41. On May 1, 2001, Stern sent Sihpol a letter confirming the Nations Funds Canary was going to time and providing the dollar amounts of timing for each fund. As
described in the memorandum, Canary would initially time four funds – Nations Convertible Securities Fund, Nations International Equity Fund, Nations Emerging Markets
Fund and Nations Small Company Fund – in an aggregate amount of $16.8 million. The short term trading would average one “round turn” per week. After selling a fund, the
proceeds of the sale were to be
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deposited into a money market or short-term bond fund until Canary decided to “redeploy” it for the next timing trade in the “approved” Nations Funds.
 

42. The letter further confirmed the understanding reached with respect to order processing and BAS’s intention to provide financing for Canary’s trades. Stern wrote
that “We plan on transacting our trades manually at first (via Fax), at a time of day that is a little bit earlier than … specified in our first meeting. As soon as we can work out
our lending arrangement with the bank and begin transacting electronically via [the Special Mutual Fund Order Entry System], we will draw down leverage against the capital
we have deployed in the Nations funds, effectively increasing our trading capital with your firm to $32 million. If all goes well, this capital should grow larger as we get a sense
of what trades can and cannot be done via the Banc of America Securities Platform. We really would like to get going with [the Special Mutual Fund Order Entry System] and
begin trading electronically as soon as possible.”
 

43. Stern also confirmed that in return for allowing such timing activity Canary would commit “permanent” capital to Nations Funds in an amount equal to the capital
used to “time” other Nations Funds.
 

44. Sihpol forwarded Canary’s letter to BACAP’s co-President. Sihpol also advised BACAP’s co-President of the Canary entities which would be used to time trades
and that a Canary affiliate would be “making the dollar for dollar investment in the two short-term government funds.”
 

45. BACAP’s co-President forwarded the Canary letter and Sihpol’s e-mail to various senior managers within BACAP as well as certain portfolio managers. As
BACAP’s co-President noted in his accompanying e-mail message, “I’ve spoken to a number of you about this day trading exception. The account is the Stern family, a
significant and growing GCIB/Bank relationship. Also, nice incentive of matching funds in the Short-Intmdt. Gov’t Fund .... thanks, and let me know if there are any issues.”
BACAP’s co-President also requested that BACAP’s CAO notify one of the three sub-advisers for the international funds that a BAS client had been approved to time funds
managed by these advisers.
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Canary’s Requests For Additional Market Timing Capacity
 

46. Shortly after securing approval to time certain Nations Funds, Canary, through Sihpol, began to ask for more timing capacity. Between May 2001 and January 2003,
Canary made eight requests for either access to new funds or increases in agreed-upon limitations.
 

47. Canary’s numerous requests exacerbated the difficulties caused by BACAP’s failure to monitor Canary’s adherence to agreed-upon limitations. For example, in
response to an August 2001 request by Sihpol for additional timing capacity in Nations International Equity Fund, BACAP’s co-President responded that “there should not be
any timing in International Equity – they can’t handle it.” When Sihpol reminded BACAP’s co-President that Nations International Equity Fund was “one of the original funds
that [the Canary entities] were approved to trade from the out start (sic),” BACAP’s co-President denied the request for additional capacity. Despite BACAP’s co-President’s
statement that the Nations International Equity Fund “can’t handle” market timing transactions, Canary continued to time the Nations International Equity Fund.
 

48. BACAP’s failure to establish procedures to monitor Canary’s compliance with agreed-upon limitations also permitted Canary routinely to exceed these limitations.
Moreover, even when BACAP identified situations where Canary violated these limitations, BACAP did not terminate the Canary relationship.
 

49. For example, in December 2002, a portfolio manager informed BACAP’s “timing police” that Canary’s transactions interfered with portfolio management. In the
course of investigating this complaint, the “timing police” learned that Canary had exceeded transaction and trade frequency limitations for at least two Nations Funds. Having
been caught by the “timing police,” Canary agreed to conform its trading patterns for these funds. However, Sihpol subsequently highlighted this “important” concession to
BACAP’s co-President as additional
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“leverage for the new [timing] space” previously discussed between Stern, Sihpol and BACAP’s co-President.
 

50. BACAP’s failure to monitor Canary’s transactions also prevented BACAP from minimizing harm caused by these transactions. On March 12, 2003, Canary invested
approximately $1.6 million in Nations Managed Index Fund. The following morning, a member of the portfolio management group for the fund alerted BACAP’s “timing
police” in an internal e-mail that BACAP’s failure to provide advance notification of such significant transactions harmed long-term shareholders: “We get notified of mutual
fund inflows the morning AFTER the client has bought or sold into the fund. If the cash flows are a small percentage of a fund’s assets, the timing mis-match does not
meaningfully impact performance. However, if the cash flow is a meaningful percentage of the fund, the timing mis-match can turn out to have enormous implications.
Example: This morning in the managed index fund, NMIMX, we had an inflow of 5% of the funds assets (which is great!). The client is going to get into the fund at yesterday’s
price. We were notified about the flow this morning. The market opened up 2%, which is where we bought futures to hedge the flow. The net result is that the fund is now
approximately 10bp [basis points] behind the index. This has huge negative implications.”
 

51. BACAP attempted to address this issue by arranging through discussions with Stern in late March 2003 for Canary to provide notification of “likely” index fund
transactions. However, Canary did not always provide the requested notification. And even when Canary provided e-mail notification of “likely” transactions, this notification
did not enable the portfolio managers to prevent shareholder dilution.
 

52. For example, on May 12, 2003, the portfolio manager for Nations MidCap Index Fund informed the “timing police” in an internal e-mail that “the PB [Private Bank]
has a client [Canary] who trades $9 million in and out of the midcap index fund all the time. It wasn’t so bad when he held his positions for a while, but now he’s trading
extremely short swings, sometimes with holding periods of only a day. The impact of this has been lessened since we have been
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getting notification in time to hedge at the close, but there is still a cost that’s being borne by other fund shareholders.”
 

53. The following day, Canary redeemed its May 12, 2003 purchase. However, the portfolio manager did not receive notification about the Canary trade until after the
close and therefore could not hedge against this transaction. The portfolio manager informed senior BACAP executives in an e-mail about the untimely notification and
requested that these executives prevent further transactions by Canary in the fund.
 

54. Two days later, Canary made another purchase in the Nations Funds’ Mid-Cap Index Fund, a position Canary redeemed a day later. As the portfolio manager
complained in an e-mail titled “Surely this has to be the final trade,” “The $9m that came into midcap yesterday is going out today. That’s two round trips this week. The next
time he comes in, we absolutely have to be able to DK [reject] the trade. Enough is enough.” BACAP halted Canary’s timing activity in this fund several days later.
 

55. Between May 2001 and July 2003, Canary had as much as $70 million in approved timing space in ten Nations Funds mutual funds: Nations International Equity
Fund, Nations Small Company Fund, Nations Convertible Securities Fund, Nations Strategic Growth Fund, Nations SmallCap Index Fund, Nations MidCap Index Fund,
Nations LargeCap Index Fund, Nations Managed Index Fund, Nations Value Fund and Nations Emerging Markets Fund. Canary executed more than $3 billion of purchases and
sales in these funds, and ultimately reaped nearly $16.7 million of profits through this trading.
 

Bank of America Affiliates Profited From the Relationship
 

56. Bank of America affiliates- profited from the Canary relationship. BAS received more than $4.1 million from a 1% “wrap” fee on Canary’s timing assets and broker
fee revenue for Canary-related accounts.
 

57. BAS also generated revenues from various alternative-trading strategies utilized by Canary. One of these trading strategies involved derivative transactions known as
share basket swaps. Between August 2001 and July 2003, Canary entered into 38 share basket swaps
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with BAS’s derivatives desk. In connection with these transactions, Canary agreed to pay BAS the appreciation, and BAS agreed to pay Canary the depreciation, on a basket of
equities. To hedge its market exposure, the BAS derivatives desk would short-sell the basket of equities.
 

58. Canary chose the stocks in each share basket to replicate the portfolio of a corresponding mutual fund it was timing. Canary used the share basket swaps to hedge its
exposure to the risk associated with securities in its mutual fund portfolios that it perceived to be poor performers, as well as to reduce the volatility of its long mutual fund
positions. The swap transactions also enabled Canary effectively to “short” its mutual fund positions and thus benefit from market timing transactions when Canary believed
that the price of a particular mutual fund would decline.
 

59. BAS earned more than $7 million in revenue from executing derivative transactions that were part of Canary’s market timing strategy.
 

60. Canary, through an affiliate, also received a loan from Bank of America’s banking entity, the “Private Bank,” a division of Bank of America, N.A. Canary utilized
this financing to trade mutual funds in brokerage accounts maintained at BAS. The mutual funds purchased and held in the BAS accounts cross-collateralized the loan and the
share basket swaps that Canary engaged in at BAS. At the inception of the financing, in July 2001, Canary received a $70 million revolving credit facility. Over time, the
Private Bank increased Canary’s line of credit to a maximum of $125 million.
 

61. A Senior Private Lending Specialist from the Private Bank’s Credit Department monitored loan collateralization on a daily basis. This officer analyzed the loan
balance and swap exposure by calculating the collateral maintenance through the Private Bank’s Trading Credit Risk Information System. To further facilitate this collateral
monitoring, the Private Bank received from Canary a document listing Canary’s approved timing relationships and the limitations imposed by each fund family.
 

62. The Private Bank received more than $1 million in revenue from its lending relationship with Canary.
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63. BACAP received $267,000 in additional advisory fees on Canary’s assets invested in Nations Funds.
 

64. BACAP Distributors received $113,000 in additional distribution fees on Canary’s assets invested in Nations Funds.
 

BACAP Knew That Market Timing Harmed Long-Term Shareholders
 

65. Both at the commencement and throughout the approved timing relationships, BACAP knew that market timing could and did harm Nations Funds’ shareholders.
 

66. For example, shortly after approving Canary’s April 2001 market timing request, senior BACAP officers consulted with the sub-advisers for Nations Funds’
international equity funds about another potential timing relationship. As with Canary, in exchange for permission to time international equity funds, the potential client
promised in an e-mail to be a “long term” partner with Nations Funds, invest “sticky assets” in certain Nations Funds, and to “seed” any new funds BACAP intended to offer.
 

67. Each of the three sub-advisers informed BACAP’s management that permitting market timing would harm long-term investors. As one of the sub-advisers explained
in an e-mail received by senior BACAP officers, market timing harms the funds and its shareholders in at least three ways:
 

(a) First, market timing harms fund performance. “Given that market timers are trying to exploit an arbitrage which occurs because of increased global correlations
and the closed nature of some of the International markets they tend always for performance purposes to be in the wrong direction. So that when US markets, particularly
Nasdaq, are sharply lower Timers are sellers of International thereby either taking cash away in a down market or more usually forcing the manager to sell into weak
markets and vice-versa.”

 
(b) Second, market timing has negative tax consequences for long-term investors. “As these are taxed funds the vastly increased turnover may result in a

deterioration of the net of tax return.”
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(c) Third, “[a]nd most importantly Who is paying for the arbitrage? As I understand it it is the other mutual fund holders who are being disadvantaged by the
activities of the ‘market timers.’ Aside from the fact that the vastly increased turnover of the fund is likely to hurt performance as is discussed above, the arbitrage exists
because market timers are effectively dealing at ‘stale prices’ as Asian markets have closed. They are therefore selling stocks at historic prices when they are likely to open
lower or buying them when they are likely to open higher, this at the expense of the existing mutual fund holders as the ‘gain’ made by market timers must be a transfer or
‘loss’ for the existing holders.”

 
68. Discussions among senior BACAP officers about instituting a redemption fee on certain Nations Funds in February 2002 further demonstrate BACAP’s knowledge

that market timing harmed Nations Funds’ shareholders. When BACAP’s CAO complained in February 2002 that BACAP “continue[s] to get killed by market timing activity in
our international portfolios,” BACAP’s co-President responded that an analysis done by one of the funds’ sub-advisers demonstrated that market timers were responsible for the
inferior performance of Nations Funds’ international equity funds. BACAP’s co-President concluded that the issue of whether a redemption fee was necessary to combat harm
caused by market timing (including harm to shareholders in funds being timed by Canary) was so obvious that it was “not something that [BACAP] need[ed] to study too hard.”
 

69. When BACAP sales personnel objected to imposing a redemption fee on these funds, BACAP’s co-President overrode these objections. As BACAP’s co-President
informed the head of BACAP’s Product Development Group, “we need to put a fee on International Equity and Emerging Markets asap. If the group can’t make a decision,
then I’ll exercise ‘executive privilege.’ We’ve got a real demonstrated problem on several of our funds which creates a fiduciary responsibility that I can’t let go on
unmanaged.”
 

BACAP Failed To Disclose Canary’s Exemption From the Redemption Fee
 

70. BACAP’s co-President’s threat to exercise “executive privilege” resulted in immediate consideration of a redemption fee by BACAP’s Product Development
Committee.
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During the Product Development Committee meeting, a senior member of the committee explained that a redemption fee was necessary because attempts by market timers to
capture a price arbitrage opportunity “cause[] the portfolio management teams to maintain higher than desirable levels of cash, putting a performance drag on the Funds, which
disadvantages the majority of shareholders.” The Product Development Committee recommended that the Nations Funds Board of Trustees (“the Board”) adopt a redemption
fee on some Nations Funds with various exemption categories, including an exemption for “contractual agreements between the Distributor and certain dealers who would be
allowed to short-term trade without paying the fee.” The “Stern Family accounts” were to be exempted from the fee pursuant to this exception.
 

71. In a May 21, 2002 letter, BACAP’s co-President informed the Board that “special matters” to be presented at the May 29-30, 2002 Board meeting would include
approval for a redemption fee on certain funds. As BACAP’s co-President explained, “As markets have become increasingly volatile, markettimers have become more
prevalent. This is particularly true in international equity funds. As a general matter, we believe that market timing is harmful to the majority of our Funds’ shareholders.”
 

72. At or about the time he sent the letter to the Board, BACAP’s co-President spoke with the head of Bank of America’s Asset Management Group about the upcoming
Board meeting. Part of this discussion included a review of draft materials that specifically disclosed that the “Stern Family accounts” would be exempt from the redemption
fee. Both gentlemen agreed that, even if customer privacy concerns prevented BACAP from identifying Canary as the exempt client, BACAP’s co-President should inform the
Board that BACAP had an approved timing relationship and that the approved timer would be exempt from the fee.
 

73. The materials ultimately provided to the Board did not disclose that the “Stern Family accounts” would be exempt from the redemption fee. In the “Executive
Summary” section of the presentation materials, BACAP informed the Board that “[s]pecific exceptions will be made for trades unrelated to market timing.” In a subsequent
section titled “Exempted Transactions,” the materials noted that one of the proposed exemption categories covered
 

18



“[s]hares redeemed from accounts for which the dealer, broker or financial institution of record have entered into an agreement with Nations Funds specifically
allowing short-term trading activity, including BAI, Bank of America Private Bank, Merrill Lynch and specific accounts (Under these circumstances the negative
impact can generally be avoided)” (emphasis original).
 

74. According to senior BACAP officials, during his presentation to the Board, BACAP’s co-President explained that BACAP had a controlled market timer who was
being permitted to market time Nations Funds, including some of the funds affected by the redemption fee proposal, and that this client would not be assessed the redemption
fee.
 

75. The Board did not ask any questions regarding the exemptions to the redemption fee, including the identity of the “specific accounts” referenced in the Board
materials. The Board unanimously approved the implementation of the redemption fee as proposed.
 

76. Thereafter, senior BACAP personnel, internal counsel, and outside counsel drafted an update to the relevant prospectuses. BACAP personnel, internal BACAP
counsel and outside counsel discussed whether, and how, to disclose that BACAP’s “controlled market timer” would be exempt from the fee. An initial draft disclosed that the
redemption fee would not apply on shares “redeemed from accounts established to specifically allow short-term trading activity, and other managed agency/asset allocation
accounts.” However, the final August 2002 prospectus stated that the redemption fee would not apply to shares “redeemed from accounts whereby agreement with Nations
Funds short-term trading activity is permitted, including shares sold as part of an automatic rebalancing within an asset allocation program.”
 

77. In an e-mail labeled “for internal use,” a member of the Product Development Committee instructed representatives of BACAP’s sales force and Nations Funds’
transfer agent not to disclose the existence and identity of BACAP’s “controlled market timer” to the investing public. This executive cautioned that any investor query
regarding the identity of entities excluded from the redemption fee “should be answered generically with a comment such as, ‘The list is very short and we generally limited it to
entities that have not previously engaged in
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market timing and that we have some level of confidence that the current situation will not change. … ’ If third parties inquire as to what ‘generally’ means in that description,
you can cite an exception that we have made for a client who is temporarily unable to handle the operational requirements. It would be inappropriate to discuss additional client
names” (emphasis original).
 

Late Trading by Canary and Others
 

BAS’s Mutual Fund Order Entry Processes
 

78. Mutual fund transactions at BAS were effected through two different electronic systems: the Mutual Fund Routing System (“MFRS”) and through a batch file
submission mechanism known internally as the “Special Mutual Fund Order Entry System.”
 

79. MFRS is a single order data entry application that had been provided to BAS by a third-party vendor. There were two methods to input trades into MFRS. The first
method involved BAS registered representatives or introducing broker dealers writing out order tickets and forwarding the tickets to BAS’s Mutual Funds Operations
Department (“Operations”). A dedicated settlement associate in Operations entered the trade into MFRS for execution. Trades could be entered into MFRS until 5:30 p.m. ET.
These transactions were subsequently batched by the system and periodically forwarded to National Securities Clearing Corporation’s (“NSCC”) Fund/SERV mutual fund
trading platform via multi-batch processing. Batches were submitted to NSCC by a third party vendor at 9:30 a.m., 11:30 a.m., 5:30 p.m. and 8:30 p.m. ET. Fund/SERV, in turn,
communicated the trade to the corresponding mutual fund companies.
 

80. Introducing broker-dealer clients of BAS and certain BAS registered representatives could also enter trades into MFRS without manual assistance. Electronic access
was given to BAS registered representatives and correspondents to enter trades remotely from their offices.
 

81. MFRS assigned and recorded the time the transaction was entered into the system. In certain instances, BAS reviewed MFRS transactions the following day in the
Mutual Fund Audit Report, using exception reports generated by MFRS. The reports contained fields for: (1) time of entry into the system; and (2) time of trade execution for
trades from June 2003 forward.
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However, few times of trade execution were ever actually recorded because this data field in the transaction entry record was an optional entry. Moreover, even when the time of
order execution was recorded, these records were not retained within BAS’s systems because BAS did not update their database to capture and store this information.
 

82. BAS’s Special Mutual Fund Order Entry System was an alternative system utilized to enter only mutual fund exchange transactions. Because BAS installed the
Special Mutual Fund Order Entry System at the offices of certain introducing broker dealer clients and ultimately Canary, these entities were able to send mutual fund
exchanges directly to the third-party vendor for transmission to NSCC and thus bypass BAS’s operations and compliance functions.
 

Late Trading by Introducing Broker Dealers
 

83. Beginning in 1999, BAS actively solicited clearing business from introducing broker dealers with significant mutual fund market timing clients. As reflected in an
internal e-mail, at the time BAS decided to enter this business segment, BAS was aware that mutual fund families did “not cherish this business,” and that BAS would have to
“leverage whatever [it could] with them” and establish a “close working relationship with them in order to expedite corrections, adjustments, late orders, etc.”
 

84. BAS’s decision to clear transactions for market timers was the subject of significant internal debate. One BAS Manager complained in an e-mail that entering into
this business not only threatened BAS’s non-timing clearing business, but that the first market timing client was a particularly bad choice because it “pushes the limits and
ignores the principals (sic) of mutual fund investing.” The BAS Manager was informed in an e-mail from a Vice President in BAS’s clearing group that BAS’s entry into the
mutual fund timing business was “not something that we are going to back out of at this point” because there were “very senior people” at BAS’s clearing group, the third-party
vendor and the client who were “watching the status of this project.”
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85. Between June 1999 and August 2003, BAS entered into clearing agreements with at least three registered broker-dealers whose clients engaged in mutual fund
market timing. BAS’s primary business purpose with respect to those introducing broker-dealers was to provide market timing services. To achieve this purpose, BAS: (1)
attempted to negotiate agreements with fund families, including Nations Funds, to permit these clients to engage in market timing; (2) provided its Special Mutual Fund Order
Entry System to these broker-dealers; and (3) permitted these broker-dealers to establish multiple account and registered representative numbers which enabled the broker-
dealers to evade detection of ongoing market timing activity.
 

86. At least some of the introducing broker-dealers who had access to BAS’s Special Mutual Fund Order Entry System utilized this system to engage in late trading.
 

87. During the period that these entities were entering trades through BAS’s Special Mutual Fund Order Entry System, certain officers and employees in BAS’s clearing
group were aware that the system could be used for late trading. This awareness is demonstrated by, among other things, the following:
 

(a) In two different “pitch meetings” with market timing hedge funds, senior officers from BAS’s clearing group touted the ability to enter mutual fund orders after
4 p.m. ET through the Special Mutual Fund Order Entry System as an additional benefit of establishing a relationship with BAS.

 
(b) A November 2001 memorandum prepared for senior management in BAS’s clearing group noted “As broker dealer on any account that buys, sells or exchanges

Mutual Funds, we need to ensure that any late order taking is done with the knowledge that the order has in fact been received prior to 4:00 p.m. EST. Funds give broker
dealers additional time due to internal processing and broker errors. Although the broker dealer doing the timing would have to control the monitoring of when these
exchanges are received from the money manager, we must routinely review these trade blotters. We should amend each contract by stating we will need to review the time
stamping of trade blotters on a formal basis.” BAS did not implement
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any of the suggested controls to detect or prevent late trading by correspondents with the Special Mutual Fund Order Entry System.
 

(c) In an August 24, 2001 e-mail, a senior BAS employee inquired whether it was problematic that clients utilizing the Special Mutual Fund Order Entry System
could enter orders up until 7:00 p.m. ET while “[t]he rest of the free world cannot get to MFRS after it shuts down around 4:00, 4:30 ish.”

 
(d) On May 12, 2000, one of the broker dealers submitted a transaction file through the Special Mutual Fund Order Entry System at 6:52 p.m. ET. After becoming

aware of the time that this transaction file was submitted, a BAS employee asked an administrator at the third-party vendor if they had had “[a]ny luck in finding out why
position file was late … and what can be done to ensure it’s on time. It seems to consistently come in at 6:05 ish.”

 
(e) On November 15, 2001 (while BAS technicians responsible for installing the Special Mutual Fund Order Entry System were on site at this introducing broker-

dealer), one of the broker-dealer’s traders sent mutual fund trade tickets to be processed by Operations. These tickets were not sent until after BAS’s internal order entry
system (MFRS) had been automatically shut down (5:30 p.m. ET) and none of the tickets had time-stamps. Rather than questioning the propriety of providing the system
to this entity, a BAS Vice President sent an e-mail to senior employees in BAS’s clearing group asking “when [BAS’s clearing group] will be giving your new client
access to [the Special Mutual Fund Order Entry System]” so that Operations would not be further inconvenienced by such late orders.

 
(f) In May 2003, an employee in BAS’s clearing group asked for and received a report listing transmission times for orders entered by one of the broker dealers

through the Special Mutual Fund Order Entry System in May 2003. The report showed that the broker dealer consistently submitted its order files between 5:50 p.m. and
6:47 p.m. ET.
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Late Trading By Canary
 

88. Prior to Spring 2001, BAS only provided the Special Mutual Fund Order Entry System to registered broker-dealers. In Spring 2001, BAS took the unusual step of
providing the system to a hedge fund – Canary.
 

89. As discussed above, Canary emphasized the importance of BAS providing clearing brokerage services for Canary’s market timing transactions at the outset of the
relationship. During the mid-April 2001 meeting at BAS’s offices, senior officers from BAS’s clearing function participated in discussions about clearing Canary’s mutual fund
trades. One BAS officer offered to provide Canary with direct access to BAS’s Special Mutual Fund Order Entry System. He explained that using this technology would enable
Canary directly to transmit its trades to the third-party vendor and thus obviate the need to call the trades into a BAS registered representative. He also stated that an additional
benefit of this system would be Canary’s ability to enter its trades until 7:00 p.m. ET.
 

90. Following the mid-April 2001 meeting, Sihpol sought authorization from BAS’s compliance function to permit Canary access to BAS’s electronic trading system. As
a first step to obtaining this authorization, Sihpol sent an April 12, 2001 memorandum to his direct superior and a BAS compliance officer. In the April 12, 2001 memorandum,
Sihpol noted that Canary had “$800MM dedicated to traditional Hedge Funds and a proprietary strategy involving market timing through daily mutual fund trading” with an
“Immediate Objective” to “implement their proprietary market-timing trading strategy, through the use of our mutual fund clearing operations.” Sihpol explained that, while
“initially they will have daily contact with both sides’ operational staff ... [u]ltimately, all transactions, confirmations, and clearing will take place over a direct link to our
mainframe with Clearing’s software.” Sihpol further wrote that “the Stern family and, more specifically Eddie Stern and Canary Capital, fully appreciate the potential of
establishing a relationship with MPCS and the BanK (sic). While the requests they are making may seem a bit unorthodox, they have made it clear they are not only willing to
play by the guidelines we agree on, but also pay us for the value we can add.” This memorandum was
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subsequently forwarded to another member of BAS’s compliance group as well as BAS’s chief compliance officer.
 

91. A BAS compliance officer sought additional information from Sihpol. In an e-mail sent to Sihpol and his supervisor the same day as Sihpol’s memorandum, the
compliance officer noted that while Sihpol had indicated that Canary “would have at some point ‘direct access’ to ‘clearing software,’” the compliance officer understood that
“customers are not currently given access to this system.” He inquired as to whether “this proposed access [had] been discussed with IT, operations, and corporate
management,” and “who in senior management ha[d] approved this arrangement.” Sihpol assured him that senior management within BAS’s clearing group had been made
aware of the intent to provide Canary with direct access to BAS’s clearing system and that senior management “felt the business was worthwhile and an appropriate use of our
resources.”
 

92. BAS made no effort to determine what, if any, safeguards had been established to ensure that Canary placed its mutual fund orders through BAS in compliance with
applicable securities laws and regulations.
 

Canary’s “Manual” Late Trading
 

93. At first, Canary conducted its late trading with BAS “manually.” Prior to 4:00 p.m. ET, a Canary trader would send Sihpol or a member of his team a series of
“proposed” mutual fund trades. Upon receipt, Sihpol, or a member of his team acting upon his instructions, would usually fill out an order ticket, time stamp it, and set it to one
side until that evening.
 

94. Sometime after 4:00 p.m. ET, a Canary trader would telephone Sihpol or a member of his team to either confirm or cancel the “proposed” order. If confirmed, the
order (with its pre-close time stamp) would be sent by fax to Operations for processing, and would receive that day’s NAV. If Canary cancelled the “order,” Sihpol or a member
of his team would destroy the ticket.
 

95. Canary knew that Sihpol and his team were pre-stamping order tickets. In a May 15, 2002 e-mail to Sihpol and a member of his team, a Canary trader asked them to
“[d]o me a
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favor and prestamp a few tickets just in case I fall asleep at 4 PM today.” The Canary trader apparently had to be woken up after the close of the market, because a member of
Sihpol’s team inquired at 4:25 p.m. ET whether the Canary trader wanted BAS to “place any trades” for that day.
 

96. During the course of the Canary relationship, Sihpol and members of his team streamlined the “manual” order taking process. Sihpol and members of his team began
waiting until after the receipt of “final” orders by Canary to time-stamp trade tickets. Despite the fact that at least 21 trade tickets submitted by Sihpol or a member of his team
contained time stamps after 4:00 p.m. ET, Operations processed these transactions.
 

97. Sihpol and members of his team also sent directly to Operations e-mails containing Canary’s “proposed” trades that had been confirmed well after 4 p.m. ET. For
example, at 3:18 p.m. on August 21, 2002, Canary sent an e-mail containing “POSSIBLE TRADES FOR 8/21/02” to Sihpol and members of his team. A member of Sihpol’s
team forwarded this e-mail and attachment to Operations at 5:03 p.m. with the instruction to “please execute all trades. Tix coming soon.”
 

98. The practices of Sihpol and his team contravened guidelines and instructions provided by Operations. A February 2002 memorandum from Operations, among
others, to brokers and trading assistants in Sihpol’s group stated: “All mutual fund tickets need to be faxed to [Operations]. … The ticket must have a time stamp prior to market
close to be processed that day.”
 

99. Operations did not enforce that policy when it came to Canary’s transactions. As a senior member of Operations informed her supervisor after the commencement of
this investigation, “We initially had many problems with Canary sending out late trades after the market close. [Senior members of Operations] were very accommodating when
it came to late orders.”
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Canary’s Electronic Late Trading
 

100. Between June and October 2001, BAS technicians installed the Special Mutual Fund Order Entry System in Canary’s New Jersey offices and trained Canary’s
personnel in the use of this system. By October 11, 2001, the system was fully operational. BAS technicians subsequently facilitated Canary’s use of the Special Mutual Fund
Order Entry System by installing a second direct access system in the Manhattan residence of a Canary trader.
 

101. From October 2001 until July 2003, the Special Mutual Fund Order Entry System was the preferred route for Canary’s late trading. Canary executed approximately
8,300 fund exchanges through the Special Mutual Fund Order Entry System. In each case, after inputting the trades directly into the system, Canary would print out a document
listing the executed trades and the time that each trade had been executed. Canary then faxed that document to Sihpol or a member of his team.
 

102. The following morning, Sihpol or a member of his team would use this document to reconcile Canary’s trades. Once the trades were reconciled, the document was
destroyed.
 

103. The Special Mutual Fund Order Entry System not only facilitated Canary’s late trading in the Nations Funds, it also enabled Canary to trade late in the many other
mutual fund families with which BAS had selling agreements. Regardless of whether Canary traded Nations Funds shares or shares of an unaffiliated mutual fund, however,
Sihpol and BAS profited. BAS collected a “wrap fee” of one percent of the Canary assets in Nations Funds and one half of one percent of the assets in other funds traded
through the electronic link.
 

BAS’s Processes Helped The Introducing Brokers Avoid Detection By Fund Families
 

104. From at least June 1999 until September 2003, BAS received numerous letters from mutual fund companies notifying it that its introducing broker-dealers’ ability
to engage in market timing transactions in all or some of the company’s mutual funds had been blocked. Despite having received these letters, BAS facilitated the ongoing
market timing activity of its introducing broker-dealer clients by allowing the introducing broker-dealers to establish multiple
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account numbers and registered representative numbers. The multiple account and registered representative numbers allowed the introducing broker-dealer to conceal the market
timing activity of its clients from unsuspecting mutual fund families and to persist in this activity after the mutual funds had acted to block these clients from further trading.
 

105. BAS took these actions despite having acknowledged in selling agreements with the fund families that BAS was “responsible for ensuring that that Fund shares
[were] offered and sold in compliance with all terms and conditions” of the relevant prospectus, and despite being reminded by at least one fund family that BAS was
“responsible for a ‘best effort’ to comply with stated policies of a fund.”
 

106. For example, between March 2001 and April 2003 BAS received more than 600 letters from fund families about mutual fund orders placed by one of the
introducing broker dealers. In each of these letters, the fund family informed BAS that trades by this introducing broker-dealer had been identified as market timing transactions
in contravention of the applicable prospectus. BAS forwarded all “stop letters” onto the introducing broker-dealer.
 

107. In each instance, the introducing broker dealer responded to the “stop letter” by establishing a “clone” account through which the introducing broker dealer
continued to trade.
 

108. For example, on March 14, 2001, a mutual fund company notified BAS that it would no longer accept trades from certain BAS accounts belonging to the
introducing broker dealer because of market timing activity. That day, the introducing broker opened a new account to avoid the trading restrictions. The introducing broker-
dealer used this new BAS account number to consummate additional trades in this fund company’s mutual funds on behalf of its clients until this account was identified as a
market timing account on April 18, 2001. Again, the introducing broker-dealer opened yet another BAS account.
 

109. Between March 2001 and April 2003, BAS received more than 90 letters from this fund company blocking 98 BAS accounts that had been established for this one
introducing broker-dealer.
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110. BAS further facilitated the introducing broker-dealer’s market timing transactions by assisting the introducing broker in establishing and assigning different
registered representative numbers to the BAS accounts. The introducing broker created and used at least fifteen different registered representative numbers for the two registered
representatives of the introducing broker-dealer.
 

111. The foregoing acts and practices of Respondents violated the Martin Act, Article 23-A of the General Business Law.
 

112. The foregoing acts and practices of Respondents violated § 349 of the General Business Law.
 

113. The foregoing acts and practices of Respondents violated § 63 (12) of the Executive Law.
 

AGREEMENT
 

IT NOW APPEARING THAT Respondents desire to settle and resolve the Investigation without admitting or denying the Attorney General’s Findings, which Findings
are not binding on any other person or entity in this or any other proceeding, the Attorney General and Respondents hereby enter into this Assurance of Discontinuance,
pursuant to Executive Law § 63 (15), and agree as follows:
 
I. Affirmative Relief
 

A. Disgorgement and/or Restitution and Civil Penalty
 

1. Respondents shall pay, jointly and severally, $250,000,000 in disgorgement and/or restitution plus a civil money penalty in the amount of $125,000,000 for a total
payment of $375,000,000, exclusive of the value of the management fee reductions provided for in Section I.C. below. The $375,000,000 payment shall be remitted to and
administered by the SEC in accordance with an Order, dated February, 2005 issued by the SEC against Respondents (the “SEC Order”). Amounts ordered to be paid as civil
money penalties pursuant to this Assurance of Discontinuance (i.e., paid pursuant to the terms of the SEC Order) shall be treated as penalties paid to the government for all
purposes, including tax purposes.
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2. Respondents agree that they shall not seek or accept, directly or indirectly, reimbursement or indemnification, including, but not limited to, payment made pursuant to
any insurance policy, with regard to any or all of the amounts payable pursuant to this Assurance of Discontinuance, provided that nothing in this Assurance of Discontinuance
(including without limitation paragraph 3 of Section II.A) shall: (a) prevent Respondents from bringing claims (including claims for indemnity and/or contribution) against
persons or entities for injuries sustained by, or for amounts paid in disgorgement by, Respondents as a result of such persons’ or entities’ engagement or involvement in,
agreement to permit or failure to prevent market timing or late trading; or (b) limit or impair the rights of persons other than Respondents under any applicable insurance policy.
 

3. Except as specified in Section I.E., no payments made or costs incurred by Respondents pursuant to or in connection with this Assurance of Discontinuance shall be
borne directly or indirectly by any Nations Fund or the shareholders thereof. Respondents agree and undertake that they and their affiliates shall not directly or indirectly assess
any fee or charge to any Nations Fund or the shareholders thereof to defray, recoup or reimburse any such payments or costs, including, but not limited to, the reduction in
management fees provided for in Section I.C. below. Within 45 days after the end of Respondents’ fiscal years 2004 through 2009, the president or chief executive officer of
BACAP, BACAP Distributors, and BAS shall certify in writing to the New York State Attorney General that BACAP, BACAP Distributors and BAS, respectively have
complied in all material respects with the provisions of this paragraph.
 

B. General Relief
 

1. Respondents admit the jurisdiction of the Attorney General in connection with the subject matter of this Investigation. Respondents will cease and desist from
engaging in any acts in violation of the Martin Act, General Business Law § 349 and/or Executive Law § 63(12) and will comply with the Martin Act, General Business Law §
349 and Executive Law § 63(12).
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2. Evidence of a violation of this Assurance of Discontinuance by Respondents shall constitute prima facie proof of violation of the Martin Act, General Business Law §
349 and Executive Law § 63(12) in any civil action or proceeding hereafter commenced by the Attorney General.
 

C. Reduction of Management Fee Rates For Five Years
 

1. BACAP and BACAP Distributors agree that by December 1, 2004, BACAP, BACAP Distributors and their Successors (as hereinafter provided for in Section II.D.8.)
shall establish reduced BACAP Net Management Fee Rates for certain of the Nations Funds identified on Schedule A (or any mutual fund into which any of such Nations Fund
is merged or its assets transferred). “BACAP Net Management Fee Rates” means the percentage fee rates specified in the relevant agreements between BACAP and its affiliates
and the Nations Funds, less waivers and reimbursements by BACAP and its affiliates, in effect as of March 15, 2004, which rates are set forth on Schedule A attached to this
Assurance of Discontinuance and on Schedule A of the Assurance of Discontinuance entered into by Columbia Management Advisors, Inc. and Columbia Funds Distributor,
Inc (the “Columbia Assurance of Discontinuance”) simultaneously with this Assurance of Discontinuance. The reduced BACAP Net Management Fee Rates when combined
with the reduced Columbia Net Management Fee Rates in certain of the Columbia Funds as provided for in the Columbia Assurance of Discontinuance, shall result in a total
reduction of $32 million a year in fees paid by the Nations Funds and the Columbia Funds, based on assets under management in the Nations Funds and the Columbia Funds as
of March 15, 2004 (the “Net Management Fee Reduction”) for a projected total reduction over five years of $160 million from that which would have been paid by the Nations
Funds and the Columbia Funds based on the BACAP Net Management Fee Rates and the Columbia Net Management Fee Rates and assets under management as of March 15,
2004. BACAP and BACAP Distributors further agree that the reduced BACAP Net Management Fee Rates established pursuant to this agreement shall not be increased
through November 30, 2009.
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The Terms “Columbia Funds” and “Columbia Net Management Fee Rates” shall have the same meaning as provided for in the Columbia Assurance of Discontinuance.
 

2. If prior to December 1, 2009 the reduced Columbia Net Management Fee Rates, provided for in paragraph I.C.1, are increased, then BACAP, BACAP Distributors
and their Successors shall make further reductions in the BACAP Net Management Fee Rates so as to result in the total yearly Net Management Fee Reduction from the reduced
BACAP Net Management Fee Rates and the reduced Columba Management Fee Rates provided for in paragraph I.C.1.
 

3. BACAP and BACAP Distributors represent and warrant that Schedule A, attached hereto, accurately and completely states: (a) assets under management for the
Nations Funds and Columbia Funds (excluding money market funds) as of March 15, 2004; (b) the Net Management Fee Rates for the Nations Funds and Columbia Funds as of
March 15, 2004; and (c) the reduced BACAP Net Management Fee Rates, the reduced Columbia Net Management Fee Rates and the resulting Net Management Fee Reduction
of $32 million as provided in paragraph I.C.1 above.
 

D. Corporate Governance of Mutual Funds
 

1. On or after February 1, 2005, BACAP shall not directly or indirectly manage or provide investment advisory services to any Nations Fund that has not agreed to and
implemented the provisions of Section I (Affirmative Relief) of this Assurance of Discontinuance insofar as they concern acts by the Nations Fund. In the event that any Nations
Fund to which BACAP provides direct or indirect management or investment advisory services ceases to continue to act in accordance with such provisions, BACAP shall
promptly terminate its management of, and/or provision of advisory services to, such Nations Fund. Any such termination will be made in accordance with the terms of
BACAP’s investment advisory agreement with such Nations Fund (insofar as such investment advisory agreement terms are not inconsistent with this Assurance of
Discontinuance), in accordance with the provisions of the Investment Company Act of 1940 (15 U.S.C. 80a-1, et seq.) and the Investment Advisers Act of
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1940 (15 U.S.C. 80b-1, et seq.)(collectively, the “ ’40 Acts”), and within 180 days, unless this period is extended by agreement of the parties to this Assurance of
Discontinuance. For purposes of this Subsection D., Nations Fund includes any mutual fund into which any Nations Fund is merged or its assets are transferred or any
reorganized mutual fund into which the assets of any Nations Fund are transferred.
 

Chairman of the Board
 

2. BACAP may manage or advise a Nations Fund only if the Chairman of the Board of Trustees of such Nations Fund is in all respects independent of Respondents, their
respective affiliates and Columbia (as defined below) and has had no prior relationship (other than a purely social acquaintance): (a) at any time, with Respondents, their
respective present or former affiliates (excluding any relationship with a present or former affiliate, other than Columbia and Fleet (as defined below), that was not an affiliate
of Respondents at the time of such relationship), directors, officers, employees or agents acting in their capacity as such agents, with such mutual fund or with Columbia or a
mutual fund advised and/or managed by Columbia (other than to have been a mutual fund trustee or director or owner of shares of a Nations Fund or Columbia Fund mutual
fund or closed-end fund on customary terms); or (b) during the prior ten years with Fleet (as defined below) (hereinafter referred to as an “Impermissible Relationship”),
provided however, that in the event of the death, resignation or removal by the Nations Funds’ Board of Trustees of such Chairman, BACAP may continue to manage or advise
such Nations Fund provided that the Nations Funds’ Board of Trustees, as soon as practicable and in no case later than 120 days after such death, resignation, or removal,
appoints as a replacement a Chairman who satisfies the requirements for a Chairman as set forth in this paragraph 2 of Section I.D (including without limitation, having no
Impermissible Relationship), and provided further that until such appointment, the Chairman of the Nations Funds’ Board of Trustees shall be a trustee who is an “Independent
Member” as defined in paragraph 4 of this Section I.D. An Impermissible Relationship includes, but is not limited to, any of the following types of relationships: (I) substantial
commercial, banking, or financial relationship; (ii) any
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legal, accounting, consulting, advisory, familial, charitable, employee, director, trustee or officer relationship; provided, however, a charitable relationship shall not be deemed
an Impermissible Relationship if the charitable relationship is disclosed to the Board of Trustees. During the period when acting as Chairman and for two years thereafter, the
Chairman and any firm with which he or she is affiliated shall have no such Impermissible Relationship, provided that nothing in this sentence shall prevent any firm with
which such Chairman becomes affiliated in the two years after acting as Chairman from continuing a pre-existing commercial, banking or financial relationship with
Respondents and their respective affiliates but only if such Chairman did not have any direct or indirect participation with such pre-existing relationship. An interested person of
Respondents or of a Nations Fund shall not be deemed “independent.” For purposes of this Assurance of Discontinuance, “interested person” has the same meaning as defined
in the Investment Company Act of 1940 (“Investment Company Act”); “familial” means all individuals within three degrees of consanguinity or affinity; and “Columbia” as
used in this paragraph I.D.2 and paragraph I.D.4 below, means Columbia Management Advisors, Inc. and/or Columbia Funds Distributor, Inc., their respective present or
former affiliates which had or have any commercial, banking or financial relationship with any Columbia Fund, and their respective present or former directors, officers,
employees or agents acting in their capacity as such agents. “Fleet” refers to FleetBoston Financial and its affiliates prior to their merger with Bank of America Corporation and
their directors, officers and employees or agents acting in their capacity as such agents, excluding Columbia, as defined immediately above.
 

3. In the event that BACAP desires input from the Attorney General as to whether a proposed Chairman of the Board of Trustees (or Senior Officer or Independent Fee
Consultant, as defined below) has a relationship that is an Impermissible Relationship, BACAP may make full disclosure of the facts and circumstances and seek the prior
guidance of the Attorney General; provided, however, that nothing contained herein shall be construed to excuse a breach of the Assurance of Discontinuance where a
Chairman, Senior Officer or Independent Fee
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Consultant has already assumed office before the input of the Attorney General was sought by BACAP.
 

Trustees
 

4. BACAP may manage or advise a Nations Fund only if at least seventy-five percent of the members of a Nations Fund’s Board of Trustees: (a) are not interested
persons, as defined by the Investment Company Act, of Respondents or any of their affiliates or Columbia; and (b) have not been directors, officers or employees of
Respondents or Columbia at any point during the preceding 10 years (“Independent Members”). In the event that a Nations Fund’s Board of Trustees fails to meet this
requirement at any time due to the death, resignation, retirement or removal of any Independent Member, BACAP shall terminate its management of, and provision of advisory
services to such Nations Fund unless the Independent Members bring the Nations Fund’s Board of Trustees into compliance within a reasonable period of time as provided
under the provisions of the ‘40 Acts, not to exceed 120 days (or 180 days if a shareholder vote is necessary), unless extended by written agreement of the parties to this
Assurance of Discontinuance. BACAP may manage or advise a Nations Fund only if as of May 1, 2005, the seven Trustees, with the longest tenure as Trustees of such Nations
Fund (or its predecessor entities) as of the date this Assurance of Discontinuance is fully executed, have either (I) attained by such execution date, the current mandatory
retirement age of 72 for Trustees, or (ii) determined not to seek reelection as a Trustee for such Nations Fund at a shareholder meeting of such Nations Fund to be held between
such execution date and May 1, 2005, and such seven Trustees do not stand for reelection as Trustees at such shareholder meeting. (“Trustee” means a member of the Board of
Trustees for a Nations Funds, including but not limited to the Boards of Trustees of Nations Funds Trust, Nations Master Investment Trust and Nations Separate Accounts
Trust.)
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Senior Officer
 

5. Within 80 days of the parties’ execution of this Assurance of Discontinuance, BACAP shall recommend in writing to the Board of Trustees of each Nations Fund that
the Nations Fund either:
 

(a) appoint a full-time senior officer (“Senior Officer”) with the title of at least Senior Vice President who shall have no Impermissible Relationship (as defined
above) during the period he or she is acting as Senior Officer and for two years thereafter; provided, however, that a Nations Fund’s Senior Officer may be technically
employed and paid by BACAP or an affiliate and be the same person the Nations Fund and/or a Columbia Fund designates as the Chief Compliance Officer of the Nations
Fund and/or a Columbia Fund pursuant to Rule 38a-1(a)(4) under the Investment Company Act, 17 C.F.R. 270.38a-1(a)(4), so long as such person is not also employed by
BACAP or its affiliates pursuant to Rule 206(4)-7 of the Investment Advisors Act, 17 C.F.R. 275.206(4)-7, or has any duties or responsibilities other than as Chief
Compliance Officer of the Nations Fund and/or a Columbia Fund pursuant to Rule 38a-1(a)(4) and Senior Officer of the Fund pursuant to this Assurance of
Discontinuance. The Senior Officer may serve as Senior Officer to more than one Nations Fund and/or Columbia Fund; or

 
(b) engage an independent compliance consultant (the “Independent Compliance Consultant”) who shall have no Impermissible Relationship during the period he

or she is acting as Independent Compliance Consultant and who has the duties and responsibilities set forth in paragraph I.D.8, below. The Independent Compliance
Consultant shall be a named individual who is either self-employed or a principal, partner, member or officer of an entity. The Independent Compliance Consultant may
not be employed by BACAP pursuant to Rule 206(4)-7 of the Investment Advisors Act, 17 C.F.R. 275.206(4)-7, but the Independent Compliance Consultant may be the
same person who serves as the Independent Compliance Consultant pursuant to paragraph 140 of the SEC Order, so long as the Independent Compliance Consultant has
no duties or responsibilities to Respondents, Respondents’ affiliates, or any of the officers, directors or agents of the foregoing. For a period of two years following
conclusion of the
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Independent Compliance Consultant’s services as such, Respondents and their affiliates shall not enter into any substantial commercial, banking or financial relationship or any
attorney-client, accounting, consulting or advisory relationship with the Independent Compliance Consultant or with any firm with which the Independent Compliance
Consultant was affiliated while Independent Compliance Consultant.
 

6. BACAP may manage or advise a Nations Fund only if the Senior Officer and/or the Independent Compliance Consultant of the Nations Fund acknowledges that he or
she owes a fiduciary duty to the Board of Trustees of the Nations Fund and to the shareholders of the Nations Fund, and only if he or she reports directly to the Nations Fund’s
Board of Trustees and such reporting is as often as may be appropriate, but no less than quarterly.
 

7. BACAP may manage or advise a Nations Fund only if, subject to approval by the Independent Members of the Nations Fund’s Board of Trustees, the Senior Officer,
the Independent Compliance Consultant and/or the Independent Fee Consultant (as defined below) have the authority to retain or consult consultants, experts or staff as may be
reasonably necessary to assist the Senior Officer, the Independent Compliance Consultant and/or the Independent Fee Consultant in the performance of his or her duties. The
Senior Officer, the Independent Compliance Consultant and the Independent Fee Consultant and such consultants, experts or staff shall be compensated at their reasonable and
customary rates as determined by the Independent Members of the Nations Funds. The Senior Officer, the Independent Compliance Consultant and the Independent Fee
Consultant may be terminated only with the approval of a majority of the Independent Members of the Nations Fund’s Board of Trustees.
 

8. BACAP may manage or advise a Nations Fund only if the duties and responsibilities of the Nations Fund’s Senior Officer or Independent Compliance Consultant
include at least monitoring compliance by the Nations Fund and its investment advisor(s) (insofar as the advisors act in connection with the Nations Fund), with: (I) applicable
federal and state securities laws; (ii) applicable state laws respecting potential or actual conflicts of interests;
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(iii) their respective fiduciary duties; and (iv) applicable codes of ethics and/or compliance manuals.
 

9. BACAP may manage or advise a Nations Fund only if the Independent Members of the Nations Fund’s Board of Trustees assign to the Senior Officer the following
duties and responsibilities, or retain an independent fee consultant (the “Independent Fee Consultant”) who shall acknowledge that he or she owes a fiduciary duty to the Board
of Trustees of the Nations Fund and to the shareholders of the Nations Fund and whose duties and responsibilities include managing the process by which proposed
management fees (including, but not limited to, advisory fees) to be charged the Nations Fund are negotiated so that they are negotiated in a manner which is at arms’ length
and reasonable and consistent with this Assurance of Discontinuance. Proposed management fees include, but are not limited to, renewal of existing management fee
agreements or continuation of such existing fee agreements for an additional year or other period after approval by the Board of Trustees of the Nations Fund. The Independent
Fee Consultant shall be a named individual who is either self-employed or a principal, partner, member or officer of an entity. The Independent Fee Consultant shall have no
duties or responsibilities to Respondents, Respondents’ affiliates, or any of the officers, directors or agents of the foregoing and shall have no Impermissible Relationship
(except that the Independent Fee Consultant may have previously served as an Independent Fee Consultant to the Nations Fund) during the period he or she is acting as
Independent Fee Consultant. For a period of two years following conclusion of the Independent Fee Consultant’s services as such, Respondents and their affiliates shall not
enter into any substantial commercial, banking, or financial relationship or any attorney-client, accounting, consulting, or advisory relationship with the Independent Fee
Consultant or with any firm with which the Independent Fee Consultant was affiliated while Independent Fee Consultant.
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10. BACAP may manage or advise a Nations Fund only if the reasonableness of the proposed management fees is determined by the Board of Trustees of the Nations
Fund using either:
 

(a) an annual competitive bidding process, supervised by the Senior Officer or the Independent Fee Consultant, that includes at least three sealed bids with proposed
management fees; or

 
(b) an annual independent written evaluation prepared by or under the direction of the Senior Officer or the Independent Fee Consultant that considers at least the

following: (I) management fees (including any components thereof) charged to institutional and other clients of BACAP for like services; (ii) management fees (including
any components thereof) charged by other mutual fund companies for like services; (iii) costs to BACAP and its affiliates of supplying services pursuant to the
management fee agreements, excluding any intra-corporate profit; (iv) profit margins of BACAP and its affiliates from supplying such services; (v) possible economies of
scale as the Nations Fund grows larger; and (vi) the nature and quality of BACAP’s services, including the Nations Fund’s performance.

 
11. BACAP may manage or advise a Nations Fund only if the Nations Fund’s Senior Officer or Independent Fee Consultant keeps the Nations Fund’s Board of Trustees

fully and promptly informed of the bidding process or the fee evaluation process, as the case may be.
 

12. BACAP may manage or advise a Nations Fund only if it cooperates fully and promptly with the Nations Fund’s Senior Officer, Independent Compliance Consultant
and/or Independent Fee Consultant and provides any information (including preparation of summaries or other compilations of data) and documents in the possession, custody
or control of BACAP that the Senior Officer, Independent Compliance Consultant and/or Independent Fee Consultant requests and that relate to or concern any of the matters
referenced in this Section I.D BACAP shall promptly provide the Senior Officer, Independent Compliance Consultant and/or the Independent Fee Consultant with access to any
director, officer or employee of BACAP and use its best efforts to cause such persons to answer any and all inquiries put to them by the Senior Officer, Independent Compliance
Consultant or Independent Fee Consultant that relate to or concern any such matters.
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13. BACAP may manage or advise a Nations Fund after May 13, 2005, only if the Nations Fund has hired and continues to employ or retain the Nations Fund’s Senior
Officer, Independent Compliance Consultant and/or Independent Fee Consultant, so that all the duties and responsibilities described in paragraphs 5 -12 of Secion I.D are
assigned to such Senior Officer, Independent Compliance Consultant and/or Independent Fee Consultant. In the event of the death, resignation or removal by the Nations Funds’
Board of Trustees of the Senior Officer, Independent Compliance Consultant or Independent Fee Consultant, BACAP may continue to manage or advise such Nations Fund
provided that the Nations Funds’ Board of Trustees as soon as practicable and in no case later than 120 days after such death, resignation, or removal, appoints as a replacement
a Senior Officer, Independent Compliance Consultant or Independent Fee Consultant (as the case may be) who satisfies the requirements for a Senior Officer, Independent
Compliance Consultant or Independent Fee Consultant as set forth in paragraphs 5 through 9 of Section I.D (including without limitation, having no Impermissible
Relationship). By May 13, 2005, BACAP shall provide a written schedule to the Attorney General that identifies the name of the Nations Fund’s Senior Officer, Independent
Compliance Consultant and/or the Independent Fee Consultant, as applicable, and describes his or her background and compensation. BACAP shall keep the information on the
schedule current and provide an updated schedule to the New York State Attorney General within 10 days of any change in such information.
 

14. Within 15 days after the Board of Trustees of a Nations Fund has completed its review of the written fee evaluation provided for in paragraph I.D.10 and approved a
new advisory agreement or continuation of a presently existing advisory agreement, BACAP shall publicly disclose a summary of such evaluation and any opinions or
conclusions arising from or included in the evaluation (hereinafter referred to as the “Fee Summary”). The Fee Summary shall discuss the factors referenced in Section I.D.10.
and sufficient specifics so that an investor in the Nations Fund can evaluate the reasonableness of the fees; provided, however, that the Fee Summary shall not be required to
include or reveal confidential, competitively sensitive
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data, such as (but not limited to) institutional fee rates, internal costs and profit margins. Public disclosure shall include, at least: (a) continuous, prominent posting (in
downloadable format) on the Nations Fund’s website of Fee Summaries of at least the two most recent fee evaluations as part of the Nations Fund description; (b) delivery or
incorporation of the Fee Summary of the most recent fee evaluation with, or in, the annual and semi-annual reports furnished to shareholders; and (c) prominent notice, in any
periodic account statements furnished by the Nations Fund to individual direct investors, of the fact that the Fee Summaries are available as provided in (a) and (b) of this
paragraph I.D.14.
 

15. With respect to any of the provisions of this Section I (Affirmative Relief) insofar as they concern acts by Nations Fund, if any Nations Fund: (a) does not agree to
such Affirmative Relief provisions; (b) does not implement such provisions; and/or (c) ceases to continue to act in accordance with such provisions (an “Event of Non-
Compliance”), BACAP shall have 20 days therefrom to cure such Event of Non-Compliance, prior to implementation of any termination as provided in paragraph I.D.1 above.
 

E. Disclosure to Investors
 

1. BACAP shall bear the costs for developing procedures, to be implemented by June 30, 2005, whereby BACAP, in an easy to understand format, shall:
 

(a) include with each periodic account statement a Nations Fund sends to investors: (I) the fees and costs, in actual dollars, on a fund-by-fund basis, charged to the
investor-recipient of the statement based upon the investor’s most recent quarterly closing balance; and (ii) the fees and costs, in actual dollars, that would be charged a
hypothetical investment of $10,000 held for the next 10 years and the impact of such fees and costs on fund returns for each year and cumulatively, assuming a 5% return
for each year and continuation of the reduced Net Management Fee Rates provided in Section I.C. above for disclosures made during the period through November 30,
2009, and assuming for disclosures made after November 30, 2009, a 5% return for each year and the then current BACAP Net Management Fee Rates;
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(b) maintain continuous, prominent posting on its website of: (I) a calculator that will enable an investor to calculate the fees and costs, in actual dollars, on a fund-
by-fund basis, charged to each investor based upon the investor’s most recent quarterly closing balance; and (ii) the fees and costs, in actual dollars, that would be charged
a hypothetical investment of $10,000 held for the next 10 years and the impact of such fees and costs on fund returns for each year and cumulatively, assuming a 5% return
for each year and continuation of the reduced Net Management Fee Rates provided in Section I.C. above for disclosures made during the period through November 30,
2009, and assuming for disclosures made after November 30, 2009, a 5% return for each year and the then current BACAP Net Management Fee Rates; and

 
(c) unless a SEC written comment letter states to the contrary, disclose in the applicable prospectus or amendment thereto a summary showing the fees and costs, in

actual dollars, that would be charged a hypothetical investment of $10,000 held for the next 10 years and the impact of such fees and costs on fund returns for each year
and cumulatively, assuming a 5% return for each year and continuation of the reduced Net Management Fee Rates provided in section I.C. above for disclosures made
during the period through November 30, 2009, and assuming for disclosures made after November 30, 2009, a 5% return for each year and the then current BACAP Net
Management Fee Rates; provided however that, in the case of money market funds, BACAP shall make disclosures comparable to that required under Section I.E.1.(a)
through (c).

 
2. Any disclosure requirement to investors in Section I.E.1. shall not be required if and to the extent that any such disclosure is expressly prohibited by rules promulgated

and adopted by the SEC or the NASD.
 

F. Broker Dealer Clearing
 

1. BAS will voluntarily exit the unaffiliated introducing broker dealer mutual fund clearing business by December 31, 2004. In the event that BAS seeks to conduct any
introducing broker dealer mutual fund clearing business relating to unaffiliated broker dealers, or
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to become directly or indirectly affiliated with any such clearing business, BAS undertakes to retain an independent consultant not unacceptable to the SEC staff to review the
policies and procedures of the clearing business to ensure compliance with the federal securities laws. The provisions of this paragraph shall not be binding on any unaffiliated
purchaser of BAS’s introducing broker dealer clearing business.
 
II. Other Provisions
 

A. Scope Of This Assurance of Discontinuance
 

1. This Assurance of Discontinuance concludes the Investigation brought by the Attorney General and any action the Attorney General could commence against
Respondents any of its current corporate affiliates or any Nations Fund arising from or relating to the subject matter of the Investigation; provided however, that nothing
contained in this Assurance of Discontinuance shall be construed to cover claims of any type by any other state agency or any claims that may be brought by the Attorney
General to enforce Respondents’ obligations arising from or relating to the provisions contained in this Assurance of Discontinuance. This Assurance of Discontinuance shall
not prejudice, waive or affect any claims, rights or remedies of the Attorney General with respect to any person or entity not a party hereto (except for Respondents,
Respondents’ current corporate affiliates and any Nations Funds as provided in the first sentence of this paragraph 1) all of which claims, rights and remedies are expressly
reserved.
 

2. If Respondents do not make the payments as provided in Section I.A. of this Assurance of Discontinuance (i.e., pursuant to the SEC Order), or the Net Management
Fee Reduction as provided in Section I.C. of this Assurance of Discontinuance, or Respondents commits a breach of any of their obligations under this Assurance of
Discontinuance, the Attorney General may terminate this Assurance of Discontinuance, at his sole discretion, upon written notice to Respondents followed by Respondents’
failure to cure such breach within a reasonable time, and Respondents agree that any statute of limitations or other time related defenses applicable to the subject of the
Investigation and any claims arising from or relating
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thereto are tolled from and after December 31, 2003. In the event of such termination, Respondents expressly agree and acknowledge that this Assurance of Discontinuance
shall in no way bar or otherwise preclude the Attorney General from commencing, conducting or prosecuting any investigation, action or proceeding, however denominated,
arising from or relating to the subject matter of the Investigation, against Respondents or from using in any way any statements, documents or other materials produced or
provided by Respondents after commencement of the Investigation, including, without limitation, any statements, documents or other materials provided for purposes of
settlement negotiations.
 

3. For any person or entity not a party hereto, this Assurance of Discontinuance does not prohibit, limit or create any rights, remedies or liabilities. It also does not limit
or prohibit any defenses of Respondents, their current or former affiliates or their respective heirs, successors, executors, administrators, and assigns to claims asserted by an
person or entity not a party hereto.
 

4. This Assurance of Discontinuance is not intended by the Attorney General to subject Respondents or any of its affiliates to any disqualifications under the laws of any
state, the District of Columbia, Puerto Rico or territory (collectively “State”), including, without limitation, any disqualifications from relying upon the State registration
exemptions or State safe harbor provisions.
 

5. The SEC Order, this Assurance of Discontinuance and any order of any other State in a proceeding based upon the acts, practices and procedures of Respondents
which are the subject of the Investigation (collectively, the “Settlement Documents”) shall not disqualify Respondents or their affiliates from any business that they otherwise
are qualified, licensed or permitted to perform under the applicable law of the State of New York and any disqualifications from relying upon this state’s registration exemptions
or safe harbor provisions that arise from the Settlement Documents are hereby waived.
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Cooperation
 

1. Respondents, their respective successors, assigns, current affiliates and/or purchasers of all or substantially all the assets of any of the foregoing (“BOAC”) agree to
cooperate fully and promptly with the Attorney General with regard to any investigation, litigation or other proceeding initiated by the Attorney General or to which the
Attorney General is a party, whether pending or subsequently initiated, relating to market timing or late trading. BOAC shall use their best efforts to ensure that all the current
and former officers, directors, trustees, agents and employees of BOAC and/or the Nations Funds also fully and promptly cooperate with the Attorney General.
 

2. Such cooperation shall include, without limitation:
 

(a) production, voluntarily and without service of subpoena, of all documents or other tangible evidence requested by the Attorney General and any compilations or
summaries of information or data that the Attorney General requests be prepared, with the exception of any information or documents with respect to which BOAC has a
statutory or contractual obligation of confidentiality to persons or entities who are not parties to this Assurance of Discontinuance (“Confidential Information”) and
information or documents protected by the attorney-client and/or work product privileges (“Privileged Information”);

 
(b) without the necessity of a subpoena, having the current officers, directors, and employees of BOAC attend any proceedings in New York State or elsewhere at

which the presence of any such persons is requested by the Attorney General and having such current officers, directors, and employees answer any and all inquiries that
may be put by the Attorney General to any of them at any proceedings or otherwise (“proceedings” include, but are not limited to, any meetings, interviews, depositions,
hearings, trials or other proceedings), except to the extent to which such inquiries call for the disclosure of Confidential Information or Privileged Information;

 
(c) BOAC’s using their best efforts to cause former officers, directors, trustees, agents and employees of BOAC and the then-current trustees and agents of BOAC to

attend any proceedings in New York State or elsewhere at which the presence of any such
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persons is requested by the Attorney General and to answer any and all inquiries that may be put by the Attorney General to any of them at any proceedings or otherwise,
except to the extent to which such inquiries call for the disclosure of Confidential Information or Privileged Information;

 
(d) fully, fairly and truthfully disclosing all information and producing all records and other evidence in their possession relevant to all inquiries made by the

Attorney General, except to the extent to which such inquiries call for the disclosure of Confidential Information or Privileged Information;
 

(e) making outside counsel reasonably available to provide comprehensive presentations concerning any internal investigation relating to all matters in this
Assurance of Discontinuance and to answer questions, except to the extent to which such presentations or questions call for the disclosure of Confidential Information or
Privileged Information.

 
3. All communications relating to cooperation pursuant to this Assurance of Discontinuance may be made to BOAC’s attorneys as follows:

 
Wachtell, Lipton, Rosen & Katz
51 West 52nd Street
New York, NY10019
Attention: Stephen R. DiPrima Esq.
Tel: (212) 403-1382
Fax: (212) 403-2382
 

4. In the event BOAC fails to comply with this Section II.B. of the Assurance of Discontinuance and fails to cure such non-compliance within 20 days after written notice
to either BACAP or Wachtell, Lipton, Rosen & Katz from the Attorney General, the Attorney General shall be entitled, in addition to any other remedies in the Assurance of
Discontinuance or otherwise, to: (a) liquidated damages of $100,000 for each day that BOAC is in non-compliance; and (b) specific performance.
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C. No Indemnification
 

1. Except as otherwise required by applicable law, or by written agreement existing on the date this Assurance of Discontinuance is executed, including but not limited
to, then presently existing articles of incorporation and then presently existing by-laws of Respondents and/or their corporate affiliates, BOAC shall not make any payments of
indemnification or allowances of expenses respecting “market timing” and “late trading” transactions to any person, including, without limitation, current or former directors,
officers, employees or agents. However, any such payments by BOAC required by law, the foregoing articles of incorporation, by-law or prior written agreement shall be
payable at the time and in the manner of BOAC’s choosing. In determining whether it is permitted to make any payments of indemnification or allowance of expenses under this
paragraph, BOAC shall be entitled to rely on a written opinion from applicable state law counsel as to BOAC’s legal obligations for indemnification or allowance of expense
under applicable law, the foregoing articles of incorporation or by-law, or prior written agreement.
 

2. Nothing in this Assurance of Discontinuance shall prevent or limit BOAC from indemnifying the Nations Funds or their successors in connection with any business
combination, merger or otherwise.
 

D. Miscellaneous Provisions
 

1. This Assurance of Discontinuance and any dispute related thereto shall be governed by the laws of the State of New York without regard to any conflicts of laws
principles.
 

2. No failure or delay by the Attorney General in exercising any right, power or privilege hereunder shall operate as a waiver thereof nor shall any single or partial
exercise thereof preclude any other or further exercise thereof or the exercise of any other right, power or privilege. The rights and remedies provided herein shall be
cumulative.
 

3. Respondents consent to the jurisdiction of the Attorney General in any proceeding or action to enforce this Assurance of Discontinuance.
 

4. Respondents enter into this Assurance of Discontinuance voluntarily and represent that no threats, offers, promises, or inducements of any kind have been made by the
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Attorney General or any member, officer, employee, agent or representative of the Attorney General to induce Respondents to enter into this Assurance of Discontinuance.
 

5. Respondents agree not to take any action or to make or permit to be made any public statement denying, directly or indirectly, any finding in this Assurance of
Discontinuance or creating the impression that this Assurance of Discontinuance is without factual basis. Nothing in this paragraph affects Respondents: (a) testimonial
obligations; or (b) right to take legal or factual positions in any legal or administrative proceeding in which the Attorney General is not a party.
 

6. This Assurance of Discontinuance may be changed, amended or modified only by a writing signed by all parties hereto.
 

7. This Assurance of Discontinuance, together with the attached schedule, constitutes the entire agreement between the Attorney General and Respondents and
supersedes any prior communication, understanding or agreement, whether written or oral, concerning the subject matter of this Assurance of Discontinuance.
 

8. This Assurance of Discontinuance shall be binding upon Respondents, their respective successors, assigns, and/or purchasers of all or substantially all of the assets of
any of the foregoing (“Successors”) for as long as any of them continues to provide investment advisory services to the Nations Funds or any successors thereof (including any
funds with which any Nations Fund is merged) provided, however, that Respondents or any successor to Respondents may petition the Attorney General to obtain relief from
such undertakings.
 

9. This Assurance of Discontinuance shall be effective and binding only when this Assurance of Discontinuance is signed by all parties. This Assurance of
Discontinuance may be executed in one or more counterparts, each of which shall be deemed an
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original but all of which together shall constitute one instrument.
 
WHEREFORE, the following signatures are affixed hereto on the dates set forth below.
 
Dated: February 8, 2005
 

Banc of America Capital Management, LLC

By  /s/ Keith T. Banks
[Name] Keith T. Banks
[Title]  President

BACAP Distributors, LLC

By  /s/ Keith Winn
  [Name]  Keith Winn
  [Title]  Senior Vice President

Banc of America Securities, LLC

By  /s/ Alvaro G. deMolina
  [Name]  Alvaro G. deMolina
  [Title]  CEO

 
Dated: February 8, 2005
Reviewed by:
 

/s/ Theodore A. Levine
Theodore A. Levine, Esq.
Wachtell, Lipton, Rosen & Katz
51 West 52nd Street
New York, NY10019
Counsel for Banc of America Capital Management, LLC
BACAP Distributors, LLC and
Banc of America Securities, LLC
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Dated: February 9, 2005
 

ELIOT SPITZER,
Attorney General of the State of New York

By:  /s/ Bruce Topman
  Bruce Topman
  Assistant Attorney General, Senior Enforcement Counsel
  Investment Protection Bureau
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FORM OF ACKNOWLEDGMENT

 
STATE OF                     )   
  :ss.
COUNTY OF                 )   
 

On this      day of February, 2005, before me personally came                     , known to me, who, being duly sworn by me, did depose and say that he is                      of
                                , a limited liability company duly organized and existing under the laws of [    ], the entity described in the foregoing Assurance of Discontinuance, is duly
authorized by                                  to execute the same, and that he signed his name in my presence by like authorization.
 

  
Notary Public
 

My commission expires:
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Exhibit 99.2
 

Execution Copy
(February 9, 2005 )

 
ATTORNEY GENERAL OF THE STATE OF NEW YORK BUREAU OF INVESTMENT PROTECTION
 

In the Matter of
 
COLUMBIA MANAGEMENT ADVISORS, INC. AND COLUMBIA FUNDS DISTRIBUTOR, INC.
 

ASSURANCE OF DISCONTINUANCE
PURSUANT TO EXECUTIVE LAW § 63(15)

 
WHEREAS, pursuant to the provisions of the Martin Act (Article 23-A of the General Business Law), Eliot Spitzer, Attorney General of the State of New York,

commenced an investigation in August 2003 into the practices, procedures and conduct of Columbia Management Advisors, Inc. and its predecessors entities (individually and
collectively, “Columbia Advisors”) and Columbia Funds Distributor, Inc. (“Columbia Distributor”)(individually and collectively, “Respondents”) during the period 1998
through September 2003 respecting market timing of mutual funds;1

 
WHEREAS, the investigation was conducted in cooperation with an investigation by the U.S. Securities and Exchange Commission (“SEC”) of Respondents;

1 “Market timing” refers to the practice of short-term investing in mutual fund shares and/or the exploitation of pricing inefficiencies in mutual fund share pricing.
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WHEREAS, Respondents Columbia Advisors and Columbia Distributor were indirect subsidiaries of FleetBoston Financial Corporation (“Fleet”), the nation’s seventh
largest financial holding company;
 

WHEREAS, Respondents Columbia Advisors and Columbia Distributor were indirect subsidiaries of FleetBoston Financial Corporation (“Fleet”), the nation’s seventh
largest financial holding company;
 

WHEREAS, Columbia Advisors, an Oregon corporation, is a wholly-owned subsidiary of Columbia Management Group Inc., which during the relevant period was a
wholly-owned subsidiary of Fleet National Bank, which was a subsidiary of Fleet. Fleet during that period was a publicly owned holding company traded on the New York
Stock Exchange. Columbia Advisors has been a registered investment adviser since 1969. In connection with its purchase of Liberty Financial Group (“Liberty”) in November
2001, Fleet acquired various Liberty fund groups and investment advisers. In April 2003, most of these entities were merged with Fleet Investment Advisors Inc. into Columbia
Advisors. Columbia Advisors serves as the investment adviser to approximately 140 mutual funds in the Columbia family of funds (“Columbia Funds”).2 Throughout the
relevant time period, shares of Columbia Funds were continuously offered and sold to the public.
 

WHEREAS, Columbia Distributor, a Massachusetts corporation, is a wholly-owned subsidiary of Columbia Management Group, Inc. Columbia Distributor has been a
registered broker-dealer since 1992. It acts as the principal underwriter and distributor for the Columbia Funds and certain other mutual funds. Before Fleet acquired Liberty in
November 2001, the entity was known as Liberty Funds Distributor, Inc. (“Liberty Distributor”).
 

WHEREAS, in the course of the Investigation, numerous witnesses were interviewed and/or deposed and extensive documentary evidence was reviewed;
 

WHEREAS, Respondents have cooperated in the Investigation by producing documentary evidence and witnesses and identifying evidence relevant to the Investigation;
 

WHEREAS, the Investigation revealed that certain practices by Respondents have violated the Martin Act, Executive Law § 63(12), and the General Business Law §
349;
 

WHEREAS, Respondents have advised regulators of their desire to resolve the Investigation;

2 The term “Columbia Funds” also includes the Wanger Advisors Trust Mutual Funds and Acorn Mutual Funds (the “W-A Funds”) which were and are managed by
Columbia-Wanger Asset Management, LP (“CWAM”).
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WHEREAS, Columbia Advisors, CWAM, and Columbia Distributor have undertaken to reduce the management fees charged to certain Columbia Funds distributed to
retail investors in the United States;
 

WHEREAS, Columbia Advisors agrees not to manage or advise the Columbia Funds unless the Columbia Funds agree to and do implement certain changes with respect
to the corporate governance of the Columbia Funds, and to maintain a certain compliance and ethics corporate structure;
 

WHEREAS, Respondents agree to make certain payments; and
 

WHEREAS, the Attorney General finds the following sanctions appropriate and in the public interest and Respondents agree to the sanctions provided herein;
 

NOW THEREFORE, the Attorney General, based upon the Investigation, makes the following findings:
 

FINDINGS
 

Summary
 

1. From at least 1998 through October 2003, Columbia Advisors, and some of its predecessor entities, the investment adviser to over 140 of the mutual funds in the
Columbia mutual funds complex (the “Columbia Funds”), and Columbia Distributor, the principal underwriter and distributor of those funds, violated the anti-fraud provisions
of the Martin Act, the Executive Law § 63(12), and the General Business Law § 349 by allowing certain preferred customers to engage in short-term or excessive trading. This
trading was contrary to the restrictions and/or representations set forth in the Columbia Funds’ prospectuses, and was detrimental to Columbia Funds’ shareholders, but
benefited Respondents who did not disclose these trading arrangements to fund shareholders or to fund trustees.
 

2. During this period, Columbia Distributor entered into arrangements with at least nine companies and individuals, allowing them to engage in frequent short-term
trading in at least seven of the Columbia Funds, including international funds and a fund aimed at young investors.
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The aggregate trading that occurred totaled hundreds of millions of dollars. In some cases, Columbia Distributor required investors who wished to engage in frequent short-
term trading in certain funds to place long-term or “sticky” assets in other funds. After entering into these arrangements, the nine companies and individuals engaged in frequent
short-term or excessive trading in at least sixteen different Columbia Funds. In addition to trading made pursuant to these specific arrangements, Respondents allowed or failed
to prevent hundreds of other accounts from engaging in a practice of short-term or excessive trading in a broad range of funds. They failed to prevent employees of their parent
corporation, Fleet, and affiliated entities, from engaging in frequent trading in Columbia Funds through Fleet’s 401(k) plan. Such short-term and excessive trading benefited
Columbia Advisors and Columbia Distributor, by increasing management fees and distributor compensation, but posed risks for investors in the funds in which short-term
trading was allowed. In breach of its fiduciary duty, Columbia Advisors knew and approved of all but one of the short-term trading arrangements, and allowed the arrangements
to continue.
 

3. Throughout the relevant period, the Respondents never disclosed to the long-term shareholders or to the independent trustees of the Columbia Funds the special
arrangements they made with these short-term or excessive traders and the potential harm these arrangements posed to the relevant Columbia Funds. The Respondents also did
not disclose the resulting conflicts of interest these arrangements created between Columbia Advisors and its clients.
 

4. Many of these arrangements and the trades made pursuant to them, as well as the trades that were the result of a practice of short-term and excessive trading
Respondents allowed or did not prevent, were directly contrary to representations Respondents made in fund prospectuses that the funds did not permit short-term or excessive
trading. In some other cases, the short-term trading pursuant to the arrangements and otherwise was contrary to prospectus representations that the funds in question would
allow no more than three or four exchanges or telephone exchanges per fund per year.
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5. By increasing assets under management, the trading arrangements increased the advisory fees earned by Columbia Advisors, and the trading arrangements increased
the compensation paid to Columbia Distributor. By placing their own interest in generating compensation from short-term or excessive trading above the interests of long-term
shareholders to whom this trading posed a risk of harm, and by failing to disclose these arrangements and trading and the conflicts of interest they created, Respondents engaged
in fraudulent conduct and Respondent Columbia Advisors breached its fiduciary duty to act at all times in the best interests of the Columbia Funds’ shareholders.
 

Facts
 

Introduction: The Prospectus Disclosures
 

6. The Columbia Funds are a group of funds whose advisers were controlled by Fleet during the relevant period. This group includes several funds (e.g., the Newport and
Stein-Roe fund groups) that were managed by subsidiaries of Liberty until late 2001, when certain management assets of Liberty were acquired by Fleet. By September 2003,
the names of most of the fund groups managed by Fleet affiliates had been changed so that almost all were uniformly referred to by the name Columbia.
 

7. Market timing includes (a) frequent buying and selling of shares of the same mutual fund or (b) buying or selling mutual fund shares in order to exploit inefficiencies
in mutual fund pricing. Market timing can harm other mutual fund shareholders because it can dilute the value of their shares, if the market timer is exploiting pricing
inefficiencies, or disrupt the management of the mutual fund’s investment portfolio and can cause the targeted mutual fund to incur costs borne by other shareholders to
accommodate frequent buying and selling of shares by the market timer.
 

8. During the relevant period, the Columbia Funds made certain prospectus disclosures relating to market timing. From 1998 through 2000, the prospectuses for some of
the Columbia
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Funds contained disclosures stating that generally shareholders would be limited in the number of exchanges or telephone exchanges they could make during a given year.
 

9. In the fall of 2000, a number of the Columbia Funds then advised by subsidiaries of Liberty began including in their respective prospectuses the following disclosure
(the “Prohibition”):
 

The Fund does not permit short-term or excessive trading in its shares. Excessive purchases, redemptions or exchanges of Fund shares disrupt portfolio management and
increase Fund expenses. In order to promote the best interests of the Fund, the Fund reserves the right to reject any purchase order or exchange request particularly from
market timers or investors who, in the advisor’s opinion, have a pattern of short-term or excessive trading or whose trading has been or may be disruptive to the Fund. The
funds into which you would like to exchange may also reject your request.

 
10. By the spring of 2001, the rest of the Columbia Funds belonging to Liberty began including the Prohibition in their prospectuses. Columbia Advisors retained this

disclosure language upon Fleet’s acquisition of Liberty, and in early 2002, adopted the same disclosure for most of the funds that had been advised by subsidiaries of Fleet prior
to the acquisition. In the Spring of 2003, Columbia Advisors amended the Prohibition language in certain of the prospectuses to make clear that other funds distributed by
Columbia Distributor similarly reserved the right to reject trade requests from market timers or investors with a pattern of short-term or excessive trading.
 

Respondents Agreed to Allow Short-Term or
Excessive Trading In Columbia Funds

 
11. During the period from at least 1998 until summer 2003, Columbia Distributor managers entered into at least nine arrangements with investment advisers, hedge

funds, brokers and individual investors allowing them to engage in frequent trading in particular mutual funds. All but one of these investors made multiple “round trips” per
month (each round trip consisting of a purchase and subsequent sale of some or all of the purchase amount, or an exchange into the fund followed by an exchange out of the fund
of some or all of the initial exchange amount) and
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some made hundreds of round trips during this approximately six-year period, resulting in up to $142 million in assets at one time being present in the funds pursuant to these
arrangements, and in total round trip activity (purchases, sales, and exchanges) pursuant to these arrangements of over $5 billion. Further, a substantial portion of this trading
was directly contrary to the prospectus disclosure for the funds in which it occurred.
 
 A. Ilytat Arrangement and Trading
 

12. From April 2000 through October 2002, Ilytat, L.P., a San Francisco hedge fund, and its affiliates (“Ilytat”) made almost 350 round trips in seven international
Columbia Funds. A substantial number of these trades were made pursuant to an arrangement with Columbia Distributor approved by Columbia Advisors, which allowed Ilytat
to engage in frequent and short-term trading in the Newport Tiger Fund (the “Newport Tiger Fund”), an Asian equity fund.
 

13. Through 2000 and early 2001, the prospectus for the Newport Tiger Fund noted that “[s]hort-term ‘market timers’ who engage in frequent purchases and redemptions
can disrupt the Fund’s investment program and create additional transaction costs that are borne by all shareholders.” Starting in May 2001, the prospectus included the
Prohibition representation.
 

14. Notwithstanding the language in the prospectus, Columbia Distributor, with the approval of the Newport Tiger Fund’s portfolio manager, allowed Ilytat, which it
identified as a market timer, to enter into an arrangement under which Ilytat was to place $20 million in the Newport Tiger Fund, with two-thirds of that amount to remain static
and one-third to be actively traded. Neither the portfolio manager nor any other employee of Columbia Advisors or Columbia Distributor conducted any analysis to determine
whether shareholders of the fund would be harmed by Ilytat’s transactions. According to internal calculations for the Newport Tiger Fund, Ilytat made purchases or exchanges
totaling over $133 million in the fund in 2000 and redeemed $104 million. Further, during the first five months of 2001, Ilytat’s purchases or exchanges accounted for $72
million out of the $204 million in total purchases made by all investors in the Newport Tiger Fund. During the same five-month period, Ilytat made redemptions totaling $60
million.
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15. Beginning in October 2000, the portfolio manager for the Newport Tiger Fund began to express concern about Ilytat’s trading in the fund and repeatedly wrote to the
co-president of Columbia Distributor expressing his concern about Ilytat’s trading activity and the harm that this trading activity could cause to the fund and its investors. By
June 2000, the head of Columbia Advisors became concerned that Ilytat appeared to be making weekly trades of $7 million in and out of the Newport Tiger Fund.
Notwithstanding these concerns, Ilytat was allowed to continue trading in the Newport Tiger Fund until September 2002. During the 30 months from April 2000 to September
2002 during which it actively traded in the Newport Tiger Fund, Ilytat made almost 90 round trips in amounts of up to $13 million. This activity included over 30 round trips
during the period from May 2001 through September 2002, when the fund’s prospectus contained the Prohibition representation.
 

16. From September 1998 through October 2003 Ilytat also traded extensively in multiple other Columbia funds, including the Acorn International Fund (making at least
73 round trips); the Acorn International Select Fund (making at least 60 round trips); the Stein Roe International Fund (making over 80 round trips in a three-month period); the
Newport International Equity Fund (making approximately 19 round trips during a five-month period) and the Columbia International Equity Fund (making at least 10 round
trips). Over 50 of the round trips in these funds took place after the funds had adopted the Prohibition.
 
 B. Ritchie Arrangement and Trading
 

17. From January 2000 through September 2003, Ritchie Capital Management, Inc. (“Ritchie”), a hedge fund manager, traded frequently in two Columbia Funds: the
Newport Tiger Fund (during January 2000 through October 2002) and the Columbia Growth Stock Fund (formerly the Stein Roe Advisor Growth Stock Fund) (“Growth Stock
Fund”), a large cap fund, during June 2002 through September 2003.
 

18. Ritchie made most of its trades in the Newport Tiger Fund. During the period from January 2000 through April 2001, notwithstanding the language in the fund’s
prospectus (set forth in paragraph 9 above) regarding the potential harm caused by short-term market timers,
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Ritchie made over 150 round trips. In addition, from May 2001 through September 2002, Ritchie made over 100 trades in the Newport Tiger Fund even though the prospectus
included the Prohibition representation during this period.
 

19. In 2001, a Senior Vice President of Columbia Distributor met with Ritchie’s principals and discussed the possibility of Ritchie placing “long-term” assets in a fixed
income fund “to offset their activity in Tiger.” At the time, Ritchie’s $52 million position in the Newport Tiger Fund accounted for nearly 10% of the fund’s $525 million in
assets.
 

20. In early 2002, Ritchie began negotiating with Columbia Distributor an arrangement to actively trade the Growth Stock Fund, which by then included the Prohibition
disclosure in its prospectus. Ritchie’s initial proposal was to place up to $200 million in the fund (which at that time had a total asset value of approximately $776 million), with
the ability to trade up to half of that amount every day. Columbia Distributor countered with a proposal to keep 90% of the investment in place for 90 days, with no limit on
trades of the remaining 10%. Columbia Advisors’ portfolio manager for the fund was aware of these negotiations and supported Ritchie’s proposal. In June 2002, Ritchie began
trading in the Growth Stock fund, making five round trips in two months in amounts of up to $7 million.
 

21. In early 2003, Ritchie entered into a “sticky-asset” arrangement with Columbia Distributor under which it agreed to place $20 million in the Growth Stock Fund,
trade up to $2 million at a time with no limits on the number of trades per month, and place another $10 million in the Columbia Short Term Bond Fund as a “static” (non-
trading) asset. The portfolio manager for the Growth Stock Fund approved the arrangement, and the co-president of Columbia Distributor knew of and acquiesced in it. Neither
the portfolio manager nor any other employee of Columbia Advisors or Columbia Distributor conducted any analysis to determine whether shareholders of these funds would
be harmed by the transactions. Overall, pursuant to its arrangements with Columbia Distributor and contrary to Columbia Advisors’ Prohibition representation in the fund’s
prospectus, Ritchie made approximately 18 round trips in the Growth Stock Fund from June 2002 through September 2003.
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 C. Stern Arrangements and Trading
 

22. During late 2002 and early 2003, entities controlled by Edward Stern (“Stern”) negotiated trading arrangements with Columbia Distributor through two
intermediaries. In early 2003, Epic Advisors, on behalf of Stern’s Canary Investment Management firm, entered into an arrangement with Columbia Distributor, approved by its
National Sales Manager, under which Stern entities agreed to make investments in three funds (the Columbia Growth & Income Fund, the Columbia Select Value Fund, and the
Growth Stock Fund), totaling $37 million. Despite the fact that Columbia Advisors had included the Prohibition disclosure in the prospectus for each of these three funds, the
arrangement permitted Stern entities to make three round trips per month in each fund. Stern was permitted to make one or two round trips in each account in March and early
April. Thereafter, no more orders were received and Columbia Advisors placed “stops” on the accounts which prevented further trading in the accounts.
 

23. In late 2002 or early 2003, Stern also entered into an arrangement with Columbia Distributor pursuant to which he placed $5 million in the Columbia High Yield
Fund (the “High Yield Fund”), a high-yield bond fund. Despite the fact that Columbia Advisors had included the Prohibition disclosure in the prospectus for the High Yield
Fund, Stern was permitted to make one round trip each month in the fund. The portfolio manager for the High Yield Fund approved the arrangement. During the period from
November 2002 through July 2003, Stern made seven round trips in an average amount of $2.5 million.
 
 D. Calugar Arrangement and Trading
 

24. In or around April 1999, Daniel Calugar (“Calugar”) reached an arrangement with Columbia Distributor allowing him to place up to $50 million in the Columbia
Young Investor Fund (“Young Investor Fund”), a fund targeting investments by children with an “educational objective to teach children about mutual funds,” and the Growth
Stock Fund, with permission to make one round trip per month using his entire position. The portfolio manager for the Growth Stock Fund, as well as Columbia Distributor’s
Managing Director of National Accounts and one of its Senior Vice Presidents, approved the arrangement. Neither the portfolio manager nor any
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other employee of Columbia Advisors or Columbia Distributor conducted any analysis to determine whether shareholders of these funds would be harmed by Calugar’s
transactions.
 

25. In 2000, Calugar, on average, made more than one round trip every trading day in various of the Columbia Funds. Throughout the year, Calugar made over 200
round trips in the Young Investor Fund, placing trades of up to $2.3 million at a time, and during the four-month period from January 2000 through April 2000, he also made at
least 13 round trips in the Stein Roe International Fund.
 

26. During the period from January 2000 through February 2001, Calugar also made nearly 70 round trips in the Growth Stock Fund, placing trades of up to $4 million at
a time. Throughout 2000 and into January 2001, he also made approximately 20 round trips in the Newport International Equity Fund, in amounts of up to $6.6 million.
 
 E. Giacalone Arrangement and Trading
 

27. In late 2000, Columbia Distributor, with the approval of its Co-President, entered into a “sticky-asset” arrangement with Sal Giacalone (“Giacalone”). Under the
arrangement, which was approved by the head of the Newport Fund Group at the time, Giacalone was allowed to make four round trips per month of up to $15 million in the
Newport Tiger fund. In return, Giacalone was required to place $5 million in “long term assets” in Acorn Funds. Neither the head of the Newport Fund Group nor any other
employee of Columbia Advisors or Columbia Distributor conducted any analysis to determine whether shareholders of the fund would be harmed by Giacalone’s transactions.
 

28. Notwithstanding the supposed terms of his arrangement and the language in the prospectus discussing the potential harm caused by short-term market timers,
Giacalone made a total of 43 round trips in the Newport Tiger Fund during six months of trading from November 2000 through April 2001. During the first two months of 2001
alone, Giacalone made at least 30 round trips in amounts of up to $4.7 million.
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 F. D.R. Loeser Arrangement and Trading
 

29. In late 1998, Columbia Distributor entered into an arrangement with D. R. Loeser (“Loeser”), a registered investment adviser, allowing Loeser to make five round
trips per month of up to $8 million in the Growth Stock Fund. A Senior Vice President of Columbia Distributor, the President of the Stein-Roe fund complex, which managed
the Growth Stock Fund at that time, and the Growth Stock Fund portfolio manager all approved this arrangement. Neither these individuals, nor any other employee of
Columbia Advisors or Columbia Distributor conducted any analysis to determine whether shareholders of the fund would be harmed by Loeser’s trading.
 

30. During the first five months of 2000, Loeser made approximately 20 round trips in the Growth Stock Fund and another 20 round trips in the Young Investor Fund.
 
 G. Signalert Arrangement and Trading
 

31. Beginning in 1999, Signalert, a registered investment adviser, began trading in Columbia Funds under arrangements with Columbia Distributor. Initially, Signalert
was allowed to invest $7.5 million in the Growth Stock Fund and $7.5 million in the Young Investor Fund, with the ability to make up to 10 round trips annually in each of these
two funds. Under the arrangement, Signalert was also to place $5 million in each of six other funds, trading just once a quarter.
 

32. Columbia Distributor senior management later sought to increase the size of Signalert’s investments. In late 1999, as part of a “sticky-asset” arrangement, Signalert
agreed to place an additional $10 million in the Growth Stock and Young Investor funds, and to invest and maintain other assets in a money market fund, thereby allowing
Columbia Advisors to generate a management fee from those assets. In return, Columbia Distributor allowed Signalert to make up to 12 round trips per year in each fund. The
portfolio manager for the Growth Stock Fund, who was also the co-manager for the Young Investor Fund, approved this arrangement. Neither the portfolio manager nor any
other employee of Columbia Advisors or Columbia Distributor
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conducted any analysis to determine whether shareholders of these funds would be harmed by Signalert’s trading.
 

33. During the first 11 months of 2000, notwithstanding the supposed terms of the arrangement, Signalert made over 60 round trips in the two funds, one every one to
two weeks. Overall, during the period 2000-2001, Signalert made more than 50 round trips in the Growth Stock Fund and approximately 50 round trips in the Young Investor
Fund. Moreover, as of February 2001, Columbia Advisors had represented by way of the Prohibition disclosures in the prospectuses for these funds that short-term or excessive
trading would not be permitted. Yet, from February 2001 through August 2001, Signalert made 20 round trips in the Young Investor Fund. It also made over 20 round trips in
the Growth Stock Fund from February 2001 through December 2001.
 

34. Signalert also began trading in four additional funds: the Stein Roe Income Fund (a bond fund), the Acorn Fund (a small to mid cap fund), the Galaxy Equity Value
Fund (a large cap fund), and the Galaxy Growth & Income Fund. Despite the fact that the Stein Roe Income Fund and the Acorn Fund each included the Prohibition
representation in their prospectuses, Signalert made eight round trips in the Stein Roe Income Fund, all in the month of November 2001, and at least 15 round trips in the Acorn
Fund during the period from March 2001 through February 2003. In addition, notwithstanding the fact that the two Galaxy funds generally limited investors to three exchanges
per year, Signalert made approximately 23 round trips in the Galaxy Equity Value Fund and more than 25 round trips in the Galaxy Growth & Income Fund in a period of less
than a year, from February 2001 through January 2002.
 
 H. Waldbaum Arrangement and Trading
 

35. During late 2002, Columbia Distributor entered into a “sticky-asset” arrangement with American Express, which was acting on behalf of investor Alan Waldbaum
(“Waldbaum”). Under the arrangement, his account was allowed to make 10 round trips per year in the Columbia Tax Exempt Fund (“Tax Exempt Fund”), a municipal bond
fund, if he moved less than $5
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million each time and always kept $2 million in the fund. The arrangement was approved by the portfolio manager for the Tax Exempt Fund.
 

36. At the time, the prospectus for the Tax Exempt Fund included Columbia Advisors’ Prohibition representation. Notwithstanding this representation, Waldbaum made
10 round trips in the Tax Exempt fund from November 2002 through October 2003.
 
 I. Tandem Arrangement and Trading
 

37. By early 2000, Tandem Financial (“Tandem”), an investment adviser, entered into an arrangement with Columbia Distributor, which was approved by its Senior
Vice President. The arrangement permitted Tandem to make an unlimited number of trades in one or more of the Columbia Funds. Overall, pursuant to this arrangement, during
the period from February 2000 through September 2003, Tandem made more than 100 round trips in the Tax Exempt Fund.
 

38. During 2000, Tandem made approximately eleven round trips in the Tax-Exempt Fund. Starting in April 2001, the prospectus for the Tax Exempt Fund prospectus
included the Prohibition disclosure. Despite the disclosure, Tandem made 106 round trips during the period from April 2001 through September 2003.
 

Other Trading
 

39. From January 1998 to October 2003, the number of purchases matched with sales in accounts trading in the Columbia Funds totaled over 44,000 matches. During this
period, thousands of non-omnibus accounts made two or more round trips in the Columbia Funds in amounts of $100,000 or more. Approximately 270 of these accounts each
made over 21 round trips. In the non-omnibus accounts, there were altogether over 22,300 round trips during the period and the omnibus accounts also made numerous round
trips.
 

14



Respondents Failed to Disclose the Frequent or
Excessive Trading Arrangements

 
40. Several Columbia Advisors portfolio managers (including those for the Growth Stock Fund, the Newport Tiger Fund, the High Yield Fund, the Young Investor Fund,

and the Tax Exempt Fund, one of whom was also the Chief Investment Officer for International Equities), knew of and acquiesced in one or more of the arrangements described
above, allowing excessive or short-term trading of their own funds, even though these arrangements were often contrary to the express representations in the funds’
prospectuses. In addition, the senior executive at a predecessor to Columbia Advisors responsible for the predecessor’s advisory activity during the period from 1998 through
late 2001 was aware of at least one of these arrangements.
 

41. Respondents never disclosed to investors or to the independent trustees of the Columbia Funds the arrangements described above or the trading in the funds that took
place pursuant to the arrangements.
 

Respondents Knew That Short-Term or Excessive Trading
Harmed or Created a Risk of Harm to the Funds

 
42. Some of the Columbia Funds’ portfolio managers and a number of Columbia Distributor senior executives and senior executives responsible for Columbia Advisors’

advisory activity during the period from 1998 to 2003, knew that short-term or excessive trading caused potential or actual harm and disruption to the Columbia Funds. For
example:
 

(a) By the beginning of 2000, a Senior Vice President of Columbia Distributor expressed concern about the potentially harmful effect that Calugar’s frequent trading was
having on the relevant Columbia Funds.
 

(b) In the spring of 2000, shortly after the peak of Calugar’s trading in the Stein Roe International Fund, the fund’s liaison with Columbia Distributor sent an e-mail to
the head of Columbia Advisors and Co-President of Columbia Distributor with a chart that he summarized as showing: “for the last 6 weeks . . . $142,018,026 has gone into the
Fund and $134,935,372 has gone out. . . ..These figures exceed the total size of the Fund!” He continued, “My goal here is to
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increase awareness of the magnitude of this problem and to get everyone involved working on a solution on a timely basis.”
 

(c) In October 2000, in an e-mail discussing Ilytat, the portfolio manager for the Newport Tiger Fund complained about market timers to the head of Columbia Advisors
and the Co-President of Columbia Distributor, stating : “Their active trading has increased and it has become unbearable. There will be long term damage to the fund.” He
further noted, “Let’s understand that they [timers] really are not investors. They take advantage of the fund’s delayed pricing mechanism which almost guarantees a risk free
return . . . I hope wholesalers understand that by accepting a flipper’s [i.e., a short-term trader’s] investment they do damage to the fund’s performance, tax status, and the other
shareholders (their clients).”
 

(d) In March 2001, in another e-mail sent to the head of Columbia Advisors and to the Co-President of Columbia Distributor, the Tiger Fund portfolio manager stated
that “Newport. . .and the fund’s long-term shareholders are all negatively impacted by flippers.” He suggested that action be taken. The portfolio manager spoke directly with
the head of Columbia Advisors and the Co-President of Columbia Distributor about market timing issues, including his concerns about the negative impact on his funds that
frequent movements of large amounts of cash in and out of the fund could have, making it difficult to manage the funds.
 

(e) In September 2002, the Funds’ transfer agent reported to a Managing Director of Columbia Distributor that, “Despite the tools currently available to us, timers
continue to disrupt fund performance and management as well as exaggerate sales figures.”
 

43. In November 2002, the boards of trustees of funds managed by Wanger Asset Management, L.P., a subsidiary of Columbia Management Group, approved the
implementation of a 2% redemption fee in connection with its international funds. In December 2002, the board of trustees of funds managed by Columbia Advisors approved
the implementation of a 2% redemption fee in connection with its international funds. The redemption fees were designed to curb frequent trading activities in the funds.
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44. On January 31, 2003 a senior executive of Columbia Advisors sent an e-mail to the executive who headed the entity responsible for monitoring fund trading, stating:
“I found out a week ago, in casual conversation . . . that severer[sic] Fleet employees who use the international funds in our own 401k arb the fund. FYI.” He advised one Fleet
employee to cease such trading. The executive who received this information was also a director of Columbia Distributor, an officer of Columbia Advisors and a trustee of
several Columbia Funds. Neither the executive nor any other individual at Columbia Advisors, Columbia Distributor, or their affiliates took any action to investigate or halt
such trading in shares held in the 401(k) plan. In February 2003, Columbia international funds began imposing a 2% redemption fee. After February, 2003, Liberty
International Equity Fund was no longer in the Fleet 401(k) plan.
 

45. Notwithstanding the concerns raised about the impact this excessive or short-term trading was having on the relevant Columbia Funds, Columbia Advisors and
Columbia Distributor continued to allow, and/or failed to prevent, such trading.
 

Columbia Distributor Interfered With Efforts
to Halt Short-Term or Excessive Trading

 
46. Columbia Distributor recognized its obligation to act consistently with fund disclosure prohibiting short-term or excessive trading, and professed to want to prevent

short-term or excessive traders from investing in the Columbia Funds. In fact, however, in connection with the arrangements referenced above, on multiple occasions, Columbia
Distributor executives and employees blocked efforts to halt their clients’ trading activity. For example:
 

(a) In 2000, a Columbia Distributor sales executive halted efforts to stop Giacalone from making almost daily round trips in the Newport Tiger Fund. Although the
Giacalone accounts were subsequently shut down, Columbia Distributor’s interference delayed the process and allowed a substantial number of additional trades to be made.
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(b) In March 2001, a Senior Vice President of Columbia Distributor intervened when a portfolio assistant to the Acorn International Fund attempted to stop Ilytat from
violating the fund’s short-term trading policy. The Columbia Distributor executive caused a manager to telephone the portfolio assistant and tell her that it was “inappropriate”
for her to take any direct steps to halt Ilytat’s trading.
 

(c) By the end of March 2001, with the acquiescence of a Senior Vice President of Columbia Distributor, Ilytat had been placed on a list of “Authorized Accounts for
Frequent Trading,” a list of accounts maintained by the transfer agent for the Columbia Funds against which no action was to be taken, however frequent their trading.
 

(d) In December 2001, a Senior Vice President of Columbia Distributor intervened when the portfolio manager for Acorn International Fund complained about Ilytat’s
market timing adversely impacting her fund and tried to halt it. After he spoke to the fund’s management, they agreed that Ilytat would be allowed to unwind its position by
trading one-third of its current balance three to four times per year.
 

(e) In 2002, Columbia Distributor’s Managing Director for National Accounts personally intervened to reverse stops placed on Ilytat’s trading by market timing
surveillance personnel. Ilytat continued trading for almost three more months thereafter.
 

(f) In January 2003, a Columbia Distributor sales manager insisted that no restrictions be placed on trading by Waldbaum because of the trading arrangement with him.
 

(g) In early 2003, a sales manager at Columbia Distributor intervened when the Funds’ transfer agent sought to block Tandem from placing any more trades in shares of
the Tax-Exempt Fund. She wrote to the transfer agent’s market surveillance manager, “Tandem Fin’l . . . are[sic] an advisor that we have a very close relationship with. We
definitely do not want to restrict them,” and further stated that “there are certain relationships like Tandem that are allowed to time based on prior discussions.” As a result of
this intervention, Tandem was allowed to continue trading in the Tax Exempt Fund through October 2003.
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(h) In March 2003, a Columbia Distributor executive intervened to allow Signalert to trade in the Columbia High Yield fund, despite a previous bar for excessive trading.
 

Columbia Advisors and Columbia Distributor Benefited
From Short-Term or Excessive Trading

 
47. Both Columbia Advisors and Columbia Distributor benefited directly from the short-term trading arrangements. Because Columbia Advisors received advisory fees

based on the total assets under management in the funds for which it acted as adviser, it served Columbia Advisors’ financial interest to obtain the largest possible investment in
a fund. Indeed, in an e-mail in 2000, a Managing Director of Columbia Distributor set forth certain guidelines for entering short-term trading arrangements requiring, inter alia,
that the investor place non-trading assets in Columbia Funds, to ensure “a constant management fee income.”
 

48. Columbia Distributor earned revenue and its executives were compensated in whole or in part based on the total amount of assets they caused to be invested in the
funds. As a result, it was also in Columbia Distributor’s financial interest to do what was necessary to persuade short-term traders to place money in the funds.
 

Columbia Advisors and Columbia Distributor Provided
Material Non-Public Portfolio Information to Traders

 
49. Columbia generally maintained as confidential information concerning the specific securities owned by Columbia funds, and their weighted value. Except at semi-

annual intervals, Columbia did not disclose this information to the public. In a February 2002 e-mail, sent to an individual identified by Fleet as an employee of its Denver call
center, a member of Columbia’s compliance department stated that “it is our policy not to provide information on fund holdings to individual shareholders or potential investors
unless it is information that we have already made public.” However, Columbia Advisors through portfolio managers and
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Columbia Distributor, with the approval of senior managers, provided material non-public portfolio holdings information to various entities. One of the entities that received
non-public portfolio holdings information was Ilytat. From at least August 2000 through at least July 2002, it received such non-public portfolio holdings information for at
least eight funds. Knowledge of Columbia’s portfolio holdings would enable Ilytat or others to engage in hedge transactions involving a fund and the underlying securities it
held. In response to a written inquiry from the Commission’s Office of Compliance Inspection and Examinations in September 2003, a senior executive of Columbia Advisors
represented in writing that “We have not yet identified any deviations from policies as applied to the transmission of non-public information with respect to a Fund’s portfolio
holdings.” In January 2004, Columbia Advisors informed the Commission staff that Columbia Advisors and Columbia Distributor had transmitted non-public fund portfolio
holdings information. Between January and July 2004, Columbia Advisors and Columbia Distributor supplemented that response with additional information about transmittals
of non-public portfolio holdings information of certain funds to Ilytat and others.
 

50. Senior executives of Columbia Advisors and Columbia Distributor were aware that these entities did not have a consistent policy or practice with respect to
disclosure of fund portfolio holdings and related information. In late 2001, Columbia’s legal department expressed concern about the practice of portfolio holdings disclosure.
Columbia Distributor managers continued to provide such information, but agreed to follow the legal department’s recommendation to provide the following language if such
information was disclosed: “By accepting this information, you acknowledge that it is provided to you on a confidential basis and is not to be distributed to any shareholder of
the funds or to any person other than the recipient and is not to be used for any purpose other than the purpose you have expressly discussed with us.” However, on multiple
occasions after that agreement, non-public portfolio holdings information was provided without such language.
 

51. The foregoing acts and practices of Respondents violated the Martin Act, Article 23-A of the General Business Law.
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52. The foregoing acts and practices of Respondents violated § 349 of the General Business Law.
 

53. The foregoing acts and practices of Respondents violated § 63(12) of the Executive Law.
 

AGREEMENT
 

IT NOW APPEARING THAT Respondents desire to settle and resolve the Investigation without admitting or denying the Attorney General’s Findings, which Findings
are not binding on any other person or entity in this or any other proceeding, the Attorney General and Respondents hereby enter into this Assurance of Discontinuance,
pursuant to Executive Law § 63(15), and agree as follows:
 
I. Affirmative Relief
 
 A. Disgorgement and/or Restitution and Civil Penalty
 

1. Respondents shall pay, joint and severally, $70,000,000 in disgorgement and/or restitution plus a civil money penalty in the amount of $70,000,000 for a total payment
of $140,000,000, exclusive of the value of the management fee reductions provided for in Section I.C. below. The $140,000,000 payment shall be remitted to and administered
by the SEC in accordance with an Order, dated February 2005 issued by the SEC against Respondents (the “SEC Order”). Amounts ordered to be paid as civil money penalties
pursuant to this Assurance of Discontinuance (i.e., paid pursuant to the terms of the SEC Order) shall be treated as penalties paid to the government for all purposes, including
tax purposes.
 

2. Respondents agree that they shall not seek or accept, directly or indirectly, reimbursement or indemnification, including, but not limited to, payment made pursuant to
any insurance policy, with regard to any or all of the amounts payable pursuant to this Assurance of Discontinuance, provided that nothing in this Assurance of Discontinuance
(including without limitation paragraph 3 of Section II.A) shall: (a) prevent Respondents from bringing claims (including claims for indemnity and/or contribution) against
persons or entities for injuries sustained by, or for amounts paid in disgorgement by, Respondents as a result of such persons’
 

21



or entities’ engagement or involvement in, agreement to permit or failure to prevent market timing; or (b) limit or impair the rights of persons other than Respondents under any
applicable insurance policy.
 

3. Except as specified in Section I.E., no payments made or costs incurred by Respondents pursuant to or in connection with this Assurance of Discontinuance shall be
borne directly or indirectly by any of the Columbia Funds or the shareholders thereof. Respondents agree and undertake that they and their affiliates shall not directly or
indirectly assess any fee or charge to any of the Columbia Funds or the shareholders thereof to defray, recoup or reimburse any such payments or costs, including, but not
limited to, the reduction in management fees provided for in Section I.C. below. Within 45 days after the end of Respondents’ fiscal years 2004 through 2009, the president or
chief executive officer of Columbia Advisors and Columbia Distributor shall certify in writing to the New York State Attorney General that Columbia Advisors and Columbia
Distributor, respectively have complied in all material respects with the provisions of this paragraph.
 
 B. General Relief
 

1. Respondents admit the jurisdiction of the Attorney General in connection with the subject matter of this Investigation. Respondents will cease and desist from
engaging in any acts in violation of the Martin Act, General Business Law § 349 and/or Executive Law § 63(12) and will comply with the Martin Act, General Business Law §
349 and Executive Law § 63(12).
 

2. Evidence of a violation of this Assurance of Discontinuance by Respondents shall constitute prima facie proof of violation of the Martin Act, General Business Law §
349 and Executive Law § 63(12) in any civil action or proceeding hereafter commenced by the Attorney General.
 
 C. Reduction of Management Fee Rates For Five Years
 

1. Columbia Advisors and Columbia Distributor agree that by December 1, 2004, Columbia Advisors, Columbia Distributor, and their Successors (as hereinafter
provided
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for in Section II.D.8.) shall establish (or cause to be established in the case of the W-A Funds) reduced Columbia Net Management Fee Rates for certain of the Columbia Funds
identified on Schedule A (or any mutual fund into which any of such Columbia Fund is merged or its assets transferred). “Columbia Net Management Fee Rates” means the
percentage fee rates specified in the relevant agreements between Columbia Advisors, CWAM, and its affiliates and the Columbia Funds, less waivers and reimbursements by
Columbia Advisors, CWAM, and its affiliates, in effect as of March 15, 2004, which rates are set forth on Schedule A attached to this Assurance of Discontinuance and on
Schedule A of the Assurance of Discontinuance entered into by Banc of America Capital Management, LLC (“BACAP”), BACAP Distributors, LLC, (“BACAP Distributors”)
and Banc of America Securities, LLC (“BAS”) (the “BACAP Assurance of Discontinuance”) simultaneously with this Assurance of Discontinuance. The reduced Columbia Net
Management Fee Rates when combined with the reduced BACAP Net Management Fee Rates in certain of the BACAP Funds as provided for in the BACAP Assurance of
Discontinuance, shall result in a total reduction of $32 million a year in fees paid by the Columbia Funds and the Nations Funds, based on assets under management in the
Columbia Funds and the Nations Funds as of March 15, 2004 (the “Net Management Fee Reduction”) for a projected total reduction over five years of $160 million from that
which would have been paid by the Columbia Funds and the Nations Funds based on the Columbia Net Management Fee Rates and the BACAP Net Management Fee Rates
and assets under management as of March 15, 2004. Columbia Advisors and Columbia Distributor further agree that the reduced Columbia Net Management Fee Rates
established pursuant to this agreement shall not be increased through November 30, 2009. The terms “Nations Funds” and “BACAP Net Management Fee Rates” shall have the
same meaning as provided for in the BACAP Assurance of Discontinuance.
 

2. If prior to December 1, 2009 the reduced BACAP Net Management Fee Rates, provided for in paragraph I.C.1, are increased, then Columbia Advisors, Columbia
Distributor, and their Successors shall make further reductions in the Columbia Net Management
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Fee Rates so as to result in the total yearly Net Management Fee Reduction from the reduced Columbia Advisors and CWAM Net Management Fee Rates and the reduced
BACAP Management Fee Rates provided for in paragraph I.C.1.
 

3. Columbia Advisors and Columbia Distributor represent and warrant that Schedule A, attached hereto, accurately and completely states: (a) assets under management
for the Columbia Funds and Nations Funds as of March 15, 2004; (b) the Net Management Fee Rates for the Columbia Funds and Nations Funds as of March 15, 2004; and (c)
the reduced Columbia Net Management Fee Rates, the reduced BACAP Net Management Fee Rates and the resulting Net Management Fee Reduction of $32 million as
provided in paragraph I.C.1 above.
 
 D. Corporate Governance of Mutual Funds
 

1. On or after February 1, 2005, Columbia Advisors shall not directly or indirectly manage or provide investment advisory services to any Columbia Fund (as defined
below) that has not agreed to and implemented the provisions of Section I (Affirmative Relief) of this Assurance of Discontinuance insofar as they concern acts by the Columbia
Fund. In the event that any Columbia Fund to which Columbia Advisors provides direct or indirect management or investment advisory services ceases to continue to act in
accordance with such provisions, Columbia Advisors shall promptly terminate its management of, and/or provision of advisory services to, such Columbia Fund. Any such
termination will be made in accordance with the terms of Columbia Advisors investment advisory agreement with such Columbia Fund (insofar as such investment advisory
agreement terms are not inconsistent with this Assurance of Discontinuance), in accordance with the provisions of the Investment Company Act of 1940 (15 U.S.C. 80a-1, et
seq.) and the Investment Advisers Act of 1940 (15 U.S.C. 80b-1, et seq.)(collectively, the “ ‘40 Acts”), and within 180 days, unless this period is extended by agreement of the
parties to this Assurance of Discontinuance. For purposes of this Subsection D, Columbia Fund includes any mutual fund into which any of the Columbia Funds is merged or its
assets are transferred or any reorganized mutual fund into which the assets of any of the Columbia Funds are transferred.
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Chairman of the Board
 

2. Columbia Advisors may manage or advise a Columbia Fund only if the Chairman of the Board of Trustees of such Columbia Fund is in all respects independent of
Respondents, their respective affiliates and BA (as defined below) and has had no prior relationship (other than a purely social acquaintance): (a) at any time, with Respondents,
their respective present or former affiliates (excluding any relationship with a present or former affiliate, other than BA (as defined below), that was not an affiliate of
Respondents at the time of such relationship), directors, officers, employees or agents acting in their capacity as such agents, with such mutual fund or with BCP (as defined
below) or a mutual fund advised and/or managed by BCP (other than to have been a mutual fund trustee or director or owner of shares of a Columbia Fund or Nations Fund
mutual fund or closed-end fund on customary terms); or (b) during the prior ten years with BA (as defined below) (hereinafter referred to as an “Impermissible Relationship”),
provided however, that in the event of the death, resignation or removal by the Columbia Funds’ Board of Trustees of such Chairman, Columbia Advisors may continue to
manage or advise such Columbia Funds provided that the Columbia Funds’ Board of Trustees, as soon as practicable and in no case later than 120 days after such death,
resignation, or removal, appoints as a replacement a Chairman who satisfies the requirements for a Chairman as set forth in this paragraph 2 of Section I.D (including without
limitation, having no Impermissible Relationship), and provided further that until such appointment, the Chairman of the Columbia Funds’ Board of Trustees shall be a trustee
who is an “Independent Member” as defined in paragraph 4 of this Section I.D. An Impermissible Relationship includes, but is not limited to, any of the following types of
relationships: (i) substantial commercial, banking, or financial relationship; (ii) any legal, accounting, consulting, advisory, familial, charitable, employee, director, trustee or
officer relationship; provided, however, a charitable relationship shall not be deemed an Impermissible Relationship if the charitable relationship is disclosed to the Board of
Trustees. During the period when acting as Chairman and for two years thereafter, the Chairman and any firm with which he or she is affiliated shall have no such
Impermissible
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Relationship, provided that nothing in this sentence shall prevent any firm with which such Chairman becomes affiliated in the two years after acting as Chairman from
continuing a pre- existing commercial, banking or financial relationship with Respondents and their respective affiliates but only if such Chairman did not have any direct or
indirect participation with such pre-existing relationship. An interested person of Respondents or of a Columbia Fund shall not be deemed “independent.” For purposes of this
Assurance of Discontinuance, “interested person” has the same meaning as defined in the Investment Company Act of 1940 (“Investment Company Act”); “familial” means all
individuals within three degrees of consanguinity or affinity; “BA” as used in this paragraph I.D.2 and paragraph I.D.4 below, means Bank of America Corporation, its present
or former affiliates (excluding BCP (as defined below)), directors, officers, employees or agents acting in their capacity as such agents; and “BCP” as used in this paragraph
I.D.2 and paragraph I.D.4 below, means BACAP, BACAP Distributors, or BAS, their respective present or former affiliates which had or have any commercial, banking, or
financial relationship with any Nations Fund, and their respective present or former, directors, officers, employees or agents acting in their capacity as such agents.
 

3. In the event that Columbia Advisors desires input from the Attorney General as to whether a proposed Chairman of the Board of Trustees (or Senior Officer or
Independent Fee Consultant, as defined below) has a relationship that is an Impermissible Relationship, Columbia Advisors may make full disclosure of the facts and
circumstances and seek the prior guidance of the Attorney General; provided, however, that nothing contained herein shall be construed to excuse a breach of the Assurance of
Discontinuance where a Chairman, Senior Officer or Independent Fee Consultant has already assumed office before the input of the Attorney General was sought by Columbia
Advisors.
 

Trustees
 

4. Columbia Advisors may manage or advise a Columbia Fund only if at least seventy-five percent of the members of a Columbia Fund’s Board of Trustees: (a) are not
 

26



interested persons, as defined by the Investment Company Act, of Respondents or any of their affiliates or BA; and (b) at any point during the preceding 10 years, have not been
directors, officers or employees of: (i) BCP; or (ii) Respondents (“Independent Members”). In the event that a Columbia Fund’s Board of Trustees fails to meet this requirement
at any time due to the death, resignation, retirement or removal of any Independent Member, Columbia Advisors shall terminate its management of, and provision of advisory
services to such Columbia Fund unless the Independent Members bring the Columbia Fund’s Board of Trustees into compliance within a reasonable period of time as provided
under the provisions of the ‘40 Acts, not to exceed 120 days (or 180 days if a shareholder vote is necessary), unless extended by written agreement of the parties to this
Assurance of Discontinuance.
 

Senior Officer
 

5. Within 80 days of the parties’ execution of this Assurance of Discontinuance, Columbia Advisors shall recommend in writing to the Board of Trustees of each
Columbia Fund that the Columbia fund either:
 

(a) appoint a full-time senior officer (“Senior Officer”) with the title of at least Senior Vice President who shall have no Impermissible Relationship (as defined
above) during the period he or she is acting as Senior Officer and for two years thereafter; provided, however, that a Columbia Fund’s Senior Officer may be technically
employed and paid by Columbia Advisors, or an affiliate and be the same person the Columbia Fund and/or a Nations Fund designates as the Chief Compliance Officer of
the Columbia Fund and/or a Nations Fund pursuant to Rule 38a-1(a)(4) under the Investment Company Act, 17 C.F.R. 270.38a-1(a)(4), so long as such person is not also
employed by Columbia Advisors or its affiliates pursuant to Rule 206(4)-7 of the Investment Advisors Act, 17 C.F.R. 275.206(4)-7, or has any duties or responsibilities
other than as Chief Compliance Officer of the Columbia Fund and/or a Nations Fund pursuant to Rule 38a-1(a)(4) and Senior Officer of the Fund pursuant to this
Assurance of Discontinuance. The Senior Officer may serve as Senior Officer to more than one Columbia Fund and/or Nations Fund; or
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(b) engage an independent compliance consultant (the “Independent Compliance Consultant”) who shall have no Impermissible Relationship during the period he
or she is acting as Independent Compliance Consultant and who has the duties and responsibilities set forth in Paragraph I.D.8, below. The Independent Compliance
Consultant shall be a named individual who is either self-employed or a principal, partner, member or officer of an entity. The Independent Compliance Consultant may
not be employed by Columbia Advisors pursuant to Rule 206(4)-7 of the Investment Advisors Act, 17 C.F.R. 275.206(4)-7, but the Independent Compliance Consultant
may be the same person who serves as the Independent Compliance Consultant pursuant to Paragraph 65 of the SEC Order, so long as the Independent Compliance
Consultant has no duties or responsibilities to Respondents, Respondents’ affiliates, or any of the officers, directors, or agents of the foregoing. For a period of two years
following the conclusion of the Independent Compliance Consultant’s services as such, Respondents and their affiliates shall not enter into any substantial commercial,
banking, or financial relationship or any attorney-client accounting, consulting, or advisory relationship with the Independent Compliance Consultant or with any firm with
which the Independent Compliance Consultant was affiliated while the Independent Compliance Consultant.

 
6. Columbia Advisors may manage or advise a Columbia Fund only if the Senior Officer and/or Independent Compliance Consultant of the Columbia Fund

acknowledges that he or she owes a fiduciary duty to the Columbia Fund and the shareholders of the Columbia Fund, and only if, he or she reports directly to the Columbia
Fund’s Board of Trustees and such reporting is as often as may be appropriate, but no less than quarterly.
 

7. Columbia Advisors may manage or advise a Columbia Fund only if, subject to approval by the Independent Members of the Columbia Fund’s Board of Trustees, the
Senior Officer, the Independent Compliance Consultant, and/or the Independent Fee Consultant have the authority to retain or consult consultants, experts or staff as may be
reasonably necessary to assist the Senior Officer, the Independent Compliance Consultant, and/or the Independent Fee Consultant in the performance of his or her duties. The
Senior Officer, the Independent
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Compliance Consultant, and the Independent Fee Consultant and such consultants, experts or staff shall be compensated at their reasonable and customary rates as determined
by the Independent Members of the Columbia Funds. The Senior Officer, the Independent Compliance Consultant, and the Independent Fee Consultant may be terminated only
with the approval of a majority of the Independent Members of the Columbia Fund’s Board of Trustees.
 

8. Columbia Advisors may manage or advise a Columbia Fund only if the duties and responsibilities of the Columbia Fund’s Senior Officer or Independent Compliance
Consultant include at least monitoring compliance by the Columbia Fund and its investment advisor(s) (insofar as the advisors act in connection with the Columbia Fund), with:
(i) applicable federal and state securities laws; (ii) applicable state laws respecting potential or actual conflicts of interests; (iii) their respective fiduciary duties; and (iv)
applicable codes of ethics and/or compliance manuals.
 

9. Columbia Advisors may manage or advise a Columbia Fund only if the Independent Members of the Columbia Fund’s Board of Trustees assign to the Senior Officer
the following duties and responsibilities, or retain an independent fee consultant (the “Independent Fee Consultant”) who shall acknowledge that he or she owes a fiduciary
duty to the Board of Trustees of the Columbia Fund and to the shareholders of the Columbia Fund and whose duties and responsibilities include managing the process by which
proposed management fees (including, but not limited to, advisory fees) to be charged the Columbia Fund are negotiated so that they are negotiated in a manner which is at
arms’ length and reasonable and consistent with this Assurance of Discontinuance. Proposed management fees include, but are not limited to, renewal of existing management
fee agreements or continuation of such existing fee agreements for an additional year or other period after approval by the Board of Trustees of the Columbia Fund. The
Independent Fee Consultant shall be a named individual who is either self-employed or a principal, partner, member or officer of an entity. The Independent Fee Consultant
shall have no duties or responsibilities to Respondents, Respondent’s affiliates, or any of the officers, directors or agents of the foregoing and shall have no Impermissible
Relationship
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(except that the Independent Fee Consultant may have previously served as an Independent Fee Consultant to the Columbia Fund) during the period he or she is acting as
Independent Fee Consultant. For a period of two years following conclusion of the Independent Fee Consultant’s services as such, Respondents and their affiliates shall not
enter into any substantial commercial, banking, or financial relationship or any attorney-client, accounting, consulting, or advisory relationship with the Independent Fee
Consultant or with any firm with which the Independent Fee Consultant was affiliated while Independent Fee Consultant.
 

10. Columbia Advisors may manage or advise a Columbia Fund only if the reasonableness of the proposed management fees is determined by the Board of Trustees of
the Columbia Fund using either:
 

(a) an annual competitive bidding process, supervised by the Senior Officer or the Independent Fee Consultant, that includes at least three sealed bids with proposed
management fees; or

 
(b) an annual independent written evaluation prepared by or under the direction of the Senior Officer or the Independent Fee Consultant that considers at least the

following: (i) management fees (including any components thereof) charged to institutional and other clients of Columbia Advisors for like services; (ii) management fees
(including any components thereof) charged by other mutual fund companies for like services; (iii) costs to Columbia Advisors and its affiliates of supplying services
pursuant to the management fee agreements, excluding any intra-corporate profit; (iv) profit margins of Columbia Advisors, and its affiliates from supplying such
services; (v) possible economies of scale as the Columbia Fund grows larger; and (vi) the nature and quality of Columbia Advisors’ services, including the Columbia
Fund’s performance.

 
11. Columbia Advisors may manage or advise a Columbia Fund only if the Columbia Fund’s Senior Officer or Independent Fee Consultant keeps the Columbia Fund’s

Board of Trustees fully and promptly informed of the bidding process or the fee evaluation process, as the case may be.
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12. Columbia Advisors may manage or advise a Columbia Fund only if it cooperates fully and promptly with the Columbia Fund’s Senior Officer, Independent
Compliance Consultant, and/or Independent Fee Consultant and provides any information (including preparation of summaries or other compilations of data) and documents in
the possession, custody or control of Columbia Advisors that the Senior Officer, Independent Compliance Consultant, and/or Independent Fee Consultant requests and that
relate to or concern any of the matters referenced in this Section I.D. Columbia Advisors shall promptly provide the Senior Officer, Independent Compliance Consultant, and/or
the Independent Fee Consultant with access to any director, officer or employee of Columbia Advisors, and use its best efforts to cause such persons to answer any and all
inquiries put to them by the Senior Officer, Independent Compliance Consultant, or the Independent Fee Consultant that relate to or concern any such matters.
 

13. Columbia Advisors may manage or advise a Columbia Fund after May 13, 2005, only if the Columbia Fund has hired and continues to employ or retain the
Columbia Fund’s Senior Officer, Independent Compliance Consultant, and/or Independent Fee Consultant so that all the duties and responsibilities described in paragraphs 5-12
of section I.D. are assigned to such Senior Officer, Independent Compliance Consultant, and/or Independent Fee Consultant. In the event of the death, resignation or removal by
the Columbia Funds’ Board of Trustees of the Senior Officer, Independent Compliance Consultant, or Independent Fee Consultant, Columbia Advisors may continue to manage
or advise such Columbia Funds provided that the Columbia Funds’ Board of Trustees, as soon as practicable and in no case later than 120 days after such death, resignation, or
removal, appoints as a replacement a Senior Officer, Independent Compliance Consultant, or Independent Fee Consultant (as the case may be) who satisfies the requirements
for a Senior Officer, Independent Compliance Consultant, or Independent Fee Consultant as set forth in Paragraphs 5 through 9 of Section I.D (including without limitation,
having no Impermissible Relationship). By May 13, 2005, Columbia Advisors shall provide a written schedule to the Attorney General that identifies the name of the
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Columbia Fund’s Senior Officer, Independent Fee Consultant, and/or the Independent Compliance Consultant as applicable and describes his or her background and
compensation. Columbia Advisors shall keep the information on the schedule current and provide an updated schedule to the New York State Attorney General within 10 days
of any change in such information.
 

14. Within 15 days after the Board of Trustees of a Columbia Fund has completed its review of the written fee evaluation provided for in Paragraph I.D.10 and approved
a new advisory agreement or continuation of a presently existing advisory agreement, Columbia Advisors shall publicly disclose a summary of such evaluation and any
opinions or conclusions arising from or included in the evaluation (hereinafter referred to as the “Fee Summary”). The Fee Summary shall discuss the factors referenced in
Section I.D.10. and sufficient specifics so that an investor in the Columbia Fund can evaluate the reasonableness of the fees; provided, however, that the Fee Summary shall not
be required to include or reveal confidential, competitively sensitive data, such as (but not limited to) institutional fee rates, internal costs and profit margins. Public disclosure
shall include, at least: (a) continuous, prominent posting (in downloadable format) on the Columbia Fund’s website of Fee Summaries of at least the two most recent fee
evaluations as part of the Columbia Fund description; (b) delivery or incorporation of the Fee Summary of the most recent fee evaluation with, or in, the annual and semi-annual
reports furnished to shareholders; and (c) prominent notice, in any periodic account statements furnished by the Columbia Fund to individual direct investors, of the fact that the
Fee Summaries are available as provided in (a) and (b) of this paragraph I.D.14.
 

15. With respect to any of the provisions of this Section I (Affirmative Relief) insofar as they concern acts by a Columbia Fund, if any of the Columbia Funds: (a) does
not agree to such Affirmative Relief provisions; (b) does not implement such provisions; and/or (c) ceases to continue to act in accordance with such provisions (an “Event of
Non-Compliance”), Columbia Advisors shall have 20 days therefrom to cure such Event of Non-Compliance, prior to implementation of any termination as provided in
Paragraph I.D.1 above.
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 E. Disclosure to Investors
 

1. Columbia Advisors shall bear the costs for developing procedures, to be implemented by June 30, 2005, whereby Columbia Advisors, in an easy to understand format,
shall:
 

(a) include with each periodic account statement a Columbia Fund sends to investors: (i) the fees and costs, in actual dollars, on a fund-by-fund basis, charged to the
investor-recipient of the statement based upon the investor’s most recent quarterly closing balance; and (ii) the fees and costs, in actual dollars, that would be charged a
hypothetical investment of $10,000 held for the next 10 years and the impact of such fees and costs on fund returns for each year and cumulatively, assuming a 5% return
for each year and continuation of the reduced Net Management Fee Rates provided in Section I.C. above for disclosures made during the period through November 30,
2009, and assuming for disclosures made after November 30, 2009, a 5% return for each year and the then current Columbia Advisors Net Management Fee Rates;

 
(b) maintain continuous, prominent posting on its website of: (i) a calculator that will enable an investor to calculate the fees and costs, in actual dollars, on a fund-

by-fund basis, charged to each investor based upon the investor’s most recent quarterly closing balance; and (ii) the fees and costs, in actual dollars, that would be charged
a hypothetical investment of $10,000 held for the next 10 years and the impact of such fees and costs on fund returns for each year and cumulatively, assuming a 5% return
for each year and continuation of the reduced Net Management Fee Rates provided in Section I.C. above for disclosures made during the period through November 30,
2009, and assuming for disclosures made after November 30, 2009, a 5% return for each year and the then current Columbia Advisors Net Management Fee Rates; and
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(c) unless a SEC written comment letter states to the contrary, disclose in the applicable prospectus or amendment thereto a summary showing the fees and costs, in
actual dollars, that would be charged a hypothetical investment of $10,000 held for the next 10 years and the impact of such fees and costs on fund returns for each year
and cumulatively, assuming a 5% return for each year and continuation of the reduced Net Management Fee Rates provided in section I.C. above for disclosures made
during the period through November 30, 2009, and assuming for disclosures made after November 30, 2009, a 5% return for each year and the then current Columbia
Advisors Net Management Fee Rates; provided however that, in the case of money market funds, Columbia Advisors shall make disclosures comparable to that required
under Section I.E.1.(a) through (c).

 
2. Any disclosure requirement to investors in Section I.E.1. shall not be required if and to the extent that any such disclosure is expressly prohibited by rules promulgated

and adopted by the SEC or the NASD.
 
II. Other Provisions
 
 A. Scope Of This Assurance of Discontinuance
 

1. This Assurance of Discontinuance concludes the Investigation brought by the Attorney General and any action the Attorney General did or could commence against
Respondents, any of its current corporate affiliates, or any of the Columbia Funds arising from or relating to the subject matter of the Investigation; provided however, that
nothing contained in this Assurance of Discontinuance shall be construed to cover claims of any type by any other state agency or any claims that may be brought by the
Attorney General to enforce Respondents’ obligations arising from or relating to the provisions contained in this Assurance of Discontinuance. This Assurance of
Discontinuance shall not prejudice, waive or affect any claims, rights or remedies of the Attorney General with respect to any person or entity not a party hereto (except for
Respondents, Respondents’ current corporate affiliates, and any of the
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Columbia Funds as provided in the first sentence of this paragraph 1) all of which claims, rights and remedies are expressly reserved.
 

2. If Respondents do not make the payments as provided in Section I.A. of this Assurance of Discontinuance (i.e., pursuant to the SEC Order), or the Net Management
Fee Reduction as provided in Section I.C. of this Assurance of Discontinuance, or Respondents commit a breach of any of their obligations under this Assurance of
Discontinuance, the Attorney General may terminate this Assurance of Discontinuance, at his sole discretion, upon written notice to Respondents followed by Respondents’
failure to cure such breach within a reasonable time, and Respondents agree that any statute of limitations or other time related defenses applicable to the subject of the
Investigation and any claims arising from or relating thereto are tolled from and after December 31, 2003. In the event of such termination, Respondents expressly agree and
acknowledge that this Assurance of Discontinuance and the Stipulation of Discontinuance with prejudice referenced in ¶ 6 of § IIA hereof shall in no way bar or otherwise
preclude the Attorney General from commencing, conducting or prosecuting any investigation, action or proceeding, however denominated, arising from or relating to the
subject matter of the Investigation, against Respondents or from using in any way any statements, documents or other materials produced or provided by Respondents after
commencement of the Investigation, including, without limitation, any statements, documents or other materials provided for purposes of settlement negotiations.
 

3. For any person or entity not a party hereto, this Assurance of Discontinuance does not prohibit, limit or create any rights, remedies or liabilities. It also does not limit
or prohibit any defenses of Respondents, their current or former affiliates or their respective heirs, successors, executors, administrators, and assigns to claims asserted by a
person or entity not a party hereto.
 

4. This Assurance of Discontinuance is not intended by the Attorney General to subject Respondents or any of its affiliates to any disqualifications under the laws of any
state, the District of Columbia, Puerto Rico or territory (collectively “State”), including, without
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limitation, any disqualifications from relying upon the State registration exemptions or State safe harbor provisions.
 

5. The SEC Order, this Assurance of Discontinuance, and any order of any other State in a proceeding based upon the acts, practices, and procedures of Respondents
which are the subject of the Investigation (collectively, the “Settlement Documents”) shall not disqualify Respondents or their affiliates from any business that they otherwise
are qualified, licensed or permitted to perform under the applicable law of the State of New York and any disqualifications from relying upon this state’s registration exemptions
or safe harbor provisions that arise from the Settlement Documents are hereby waived.
 

6. Within 30 days of the execution and delivery of this Assurance of Discontinuance, the parties will execute and file a Stipulation of Discontinuance with prejudice, in
the form attached hereto as Exhibit A, in the action titled State of New York vs. Columbia Management Advisors, Inc. and Columbia Funds Distributor, Inc., Index No.
04/400499, Supreme Court of the State of New York, New York County. Nothing in such stipulation shall be read to limit or otherwise affect paragraph 2 of Section II A.
 

Cooperation
 

1. Respondents, their respective successors, assigns, current affiliates and/or purchasers of all or substantially all the assets of any of the foregoing (“CMC Entities”)
agree to cooperate fully and promptly with the Attorney General with regard to any investigation, litigation or other proceeding initiated by the Attorney General or to which the
Attorney General is a party, whether pending or subsequently initiated, relating to market timing or late trading. CMC Entities shall use their best efforts to ensure that all the
current and former officers, directors, trustees, agents and employees of CMC Entities and/or the Columbia Funds also fully and promptly cooperate with the Attorney General.
 

2. Such cooperation shall include, without limitation:
 

(a) production, voluntarily and without service of a subpoena, of all documents or other tangible evidence requested by the Attorney General and any compilations
or
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summaries of information or data that the Attorney General requests be prepared, with the exception of any information or documents with respect to which CMC Entities
has a statutory or contractual obligation of confidentiality to persons or entities who are not parties to this Assurance of Discontinuance (“Confidential Information”) and
information or documents protected by the attorney-client and/or work product privileges (“Privileged Information”);

 
(b) without the necessity of a subpoena, having the current officers, directors, and employees of CMC Entities attend any proceedings in New York State or

elsewhere at which the presence of any such persons is requested by the Attorney General and having such current officers, directors, and employees answer any and all
inquiries that may be put by the Attorney General to any of them at any proceedings or otherwise (“proceedings” include, but are not limited to, any meetings, interviews,
depositions, hearings, trials or other proceedings), except to the extent to which such inquiries call for the disclosure of Confidential Information or Privileged Information;

 
(c) CMC Entities using their best efforts to cause former officers, directors, trustees, agents and employees of CMC Entities and the then-current trustees and agents

of CMC Entities to attend any proceedings in New York State or elsewhere at which the presence of any such persons is requested by the Attorney General and to answer
any and all inquiries that may be put by the Attorney General to any of them at any proceedings or otherwise, except to the extent to which such inquiries call for the
disclosure of Confidential Information or Privileged Information;

 
(d) fully, fairly, and truthfully disclosing all information and producing all records and other evidence in their possession relevant to all inquiries made by the

Attorney General, except to the extent to which such inquiries call for the disclosure of Confidential Information or Privileged Information;
 

(e) making outside counsel reasonably available to provide comprehensive presentations concerning any internal investigation relating to all matters in this
Assurance of Discontinuance and to answer questions, except to the extent to which such
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presentations or questions call for the disclosure of Confidential Information or Privileged Information.
 

3. All communications relating to cooperation pursuant to this Assurance of Discontinuance may be made to CMC Entities’ attorneys as follows:
 
Wachtell, Lipton, Rosen & Katz
51 West 52nd Street
New York, NY10019
Attention: Stephen R. Diprima, Esq.
Tel: (212) 403-1382
Fax: (212) 403-2382
 

4. In the event CMC Entities fail to comply with this Section II.B. of the Assurance of Discontinuance and fails to cure such non-compliance within 20 days after written
notice to either Columbia Advisors or Wachtell, Lipton, Rosen & Katz from the Attorney General, the Attorney General shall be entitled, in addition to any other remedies in
the Assurance of Discontinuance or otherwise, to: (a) liquidated damages of $100,000 for each day that CMC Entities is in non-compliance; and (b) specific performance.
 
 C. No Indemnification
 

1. Except as otherwise required by applicable law, by written agreement existing on the date this Assurance of Discontinuance is executed, including but not limited to,
then presently existing articles of incorporation and then presently existing by-laws of Respondents and/or their corporate affiliates, CMC Entities shall not make any payments
of indemnification or allowances of expenses respecting “market timing” transactions to any person, including, without limitation, current or former directors, officers,
employees or agents. However, any such payments by CMC Entities required by law, the foregoing articles of incorporation or by-laws, or prior written agreement shall be
payable at the time and in the manner of CMC Entities choosing. In determining whether it is permitted to make any payments of indemnification or allowance of expenses
under this paragraph, CMC Entities shall be entitled to rely on a written opinion from
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applicable state law counsel as to CMC Entities’ legal obligations for indemnification or allowance of expense under applicable law, the foregoing articles of incorporation or
by-laws, or prior written agreement.
 

2. Nothing in this Assurance of Discontinuance shall prevent or limit CMC Entities from indemnifying the Columbia Funds or their successors in connection with any
business combination, merger or otherwise.
 
 D. Miscellaneous Provisions
 

1. This Assurance of Discontinuance and any dispute related thereto shall be governed by the laws of the State of New York without regard to any conflicts of laws
principles.
 

2. No failure or delay by the Attorney General in exercising any right, power or privilege hereunder shall operate as a waiver thereof nor shall any single or partial
exercise thereof preclude any other or further exercise thereof or the exercise of any other right, power or privilege. The rights and remedies provided herein shall be
cumulative.
 

3. Respondents consent to the jurisdiction of the Attorney General in any proceeding or action to enforce this Assurance of Discontinuance.
 

4. Respondents enter into this Assurance of Discontinuance voluntarily and represent that no threats, offers, promises, or inducements of any kind have been made by the
Attorney General or any member, officer, employee, agent or representative of the Attorney General to induce Respondents to enter into this Assurance of Discontinuance.
 

5. Respondents agree not to take any action or to make or permit to be made any public statement denying, directly or indirectly, any finding in this Assurance of
Discontinuance or creating the impression that this Assurance of Discontinuance is without factual basis. Nothing in this paragraph affects Respondents: (a) testimonial
obligations; or (b) right to take legal or factual positions in any legal or administrative proceeding in which the Attorney General is not a party.
 

6. This Assurance of Discontinuance may be changed, amended or modified only by a writing signed by all parties hereto.
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7. This Assurance of Discontinuance, together with the attached schedule, and attached exhibit constitutes the entire agreement between the Attorney General and
Respondents and supersedes any prior communication, understanding or agreement, whether written or oral, concerning the subject matter of this Assurance of Discontinuance.
 

8. This Assurance of Discontinuance shall be binding upon Respondents, their respective successors, assigns, and/or purchasers of all or substantially all of the assets of
any of the foregoing (“Successors”) for as long as any of them continues to provide investment advisory services to the Columbia Funds or any successors thereof (including
any funds with which any of the Columbia Funds is merged) provided, however, that Respondents or any successor to Respondents may petition the Attorney General to obtain
relief from such undertakings.
 

9. This Assurance of Discontinuance shall be effective and binding only when this Assurance of Discontinuance is signed by all parties. This Assurance of
Discontinuance may be executed in one or more counterparts, each of which shall be deemed an
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original but all of which together shall constitute one instrument.
 

WHEREFORE, the following signatures are affixed hereto on the dates set forth below.
 
Dated: February 8, 2005
 

Columbia Management Advisors, Inc.

By  /s/ Keith T. Banks
[Name] Keith T. Banks
[Title]  President

Columbia Funds Distributor, Inc.

By  /s/ Donald Froude
[Name] Donald Froude
[Title]  President
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Dated: February 8, 2005
 
Reviewed by:
 

/s/ Theodore A. Levine
Theodore A. Levine, Esq.
Wachtell, Lipton, Rosen & Katz
51 West 52nd Street
New York, NY10019
Counsel for Columbia Management Advisors, Inc. and
Columbia Funds Distributor, Inc.
 
 
Dated: February 9, 2005
 

ELIOT SPITZER,
Attorney General of the State of New York

By:  /s/ John C. Henry
  John C. Henry
 

 
Assistant Attorney General
Investment Protection Bureau
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FORM OF ACKNOWLEDGMENT

 
STATE OF                         )       
   :ss.   
COUNTY OF                     )       
 

On this      day of February, 2005, before me personally came                         , known to me, who, being duly sworn by me, did depose and say that he is                         
of                             , the entity described in the foregoing Assurance of Discontinuance, is duly authorized by                              to execute the same, and that he signed his name
in my presence by like authorization.
 

  
Notary Public
 

My commission expires:
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Exhibit 99.3
 

UNITED STATES OF AMERICA
DEPARTMENT OF THE TREASURY

OFFICE OF THE COMPTROLLER OF THE CURRENCY
 
Written Agreement by and between
 
Bank of America, N.A., Charlotte, North Carolina
 

and
 
The Office of the Comptroller of the Currency

 

)
)
)
)
)
)
)  

 
 
AA-EC-04-35

 
The Comptroller of the Currency of the United States of America (“Comptroller”), through his National Bank Examiners, has conducted ongoing examinations of Bank

of America, N.A. (“Bank”) and reviewed available information involving the Bank’s conduct in connection with alleged market timing, late trading and related matters in the
Bank’s affiliated Nations Funds portfolios;
 

It is the common goal of the Bank and the Comptroller that the Bank operate in compliance with all applicable safety and soundness standards and applicable laws, rules,
and regulations;
 

It is the further goal of the Bank and the Comptroller that the Bank shall continue to take steps to effectively manage its reputation, legal, and operational risks;
 

In recognition of these common goals, the Bank has agreed to enter into this Written Agreement (the “Agreement”) with the Comptroller;
 

In consideration of the above premises, it is agreed, between the Bank, by and through its duly elected and acting Board of Directors (“Board”), and the Comptroller,
through his authorized representative, that the Bank shall continue to take steps to insure the Bank operates at all times in compliance with the articles of this Agreement.



ARTICLE I
JURISDICTION

 
(1) This Agreement shall be construed to be a “written agreement entered into with the agency” within the meaning of 12 U.S.C. § 1818(b)(1).

 
(2) This Agreement shall be construed to be a “written agreement between such depository institution and such agency” within the meaning of 12 U.S.C. § 1818(e)(1)

and 12 U.S.C. § 1818(i)(2).
 

(3) This Agreement shall be construed to be a “written agreement” within the meaning of 12 U.S.C. § 1818(u)(1)(A).
 

ARTICLE II
SCOPE

 
(4) The Bank has submitted to the Comptroller an acceptable action plan (“Plan”) regarding the activities of the Bank’s Wealth and Investment Management Group, or

any successor group or unit performing the same or similar functions within the Bank. The Bank shall implement and adhere to the Plan, and any modifications recommended
by the Comptroller, until it receives further written notice from the Comptroller. The Plan provides for the development of corporate governance and internal control policies
and procedures for evaluating, approving and managing significant new customer relationships, new or unique products or services, or significant changes to existing customer
relationships, products, services or business practices. The Plan requires that management of the Bank certify to the Board on an annual basis that the procedures required by the
Plan have been established and implemented and are being adhered to. In addition, the Plan includes the provisions and timeframes described in the Articles below.



ARTICLE III
TRANSACTION DOCUMENTATION

 
(5) The Plan requires appropriate documentation of each significant new customer relationship, new or unique product or service, or any significant change to an existing

customer relationship, product, service or business practice recommended for approval by the Wealth and Investment Management Group. At a minimum, the Plan:
 
 (a) defines a specific and acceptable documentation framework for each type of relationship, product, service or practice;
 

 
(b) requires appropriate documentation to provide a complete and accurate record of the relationship, product, service or practice and all required approvals,

which documentation must be sufficient to provide a clear audit trail regarding the evaluation and approval of the relationship, product, service or practice;
and

 
 (c) prohibits implementation of relationships, products, services or practices whose documentation does not meet the Plan’s standards.
 

ARTICLE IV
INTERNAL CONTROLS

 
(6) The Plan includes policies and procedures governing the approval and risk management of each significant new customer relationship, new or unique product or

service, or any significant change to an existing customer relationship, product, service or business practice recommended for approval by the Wealth and Investment
Management Group. At a minimum, the Plan:
 

 
(a) requires approval for each significant new customer relationship, new or unique product or service, or any significant change to an existing customer

relationship, product, service or business practice by personnel or committee(s) that are independent from the recommending manager and which possess
appropriate seniority, authority and expertise;



 (b) formalizes appropriate standards by which the approvals required in paragraph (a) above shall be granted or denied;
 

 
(c) requires appropriate management reports and documentation to support the approval processes, including but not limited to processes to ensure that such

relationships, products, services or practices are not implemented when the required information has not been provided to the approving personnel or
committee(s);

 
 (d) requires appropriate documentation of the justification and approvals for any relationship, product, service or practice that was initially declined but

subsequently approved;
 
 (e) ensures reports effectively monitor the efficacy of the approval processes, including but not limited to assessment of compliance with any conditions to the

approval that may have been added by the approving personnel or committee(s);
 
 (f) obligates the Bank’s Wealth and Investment Management Group managers or their designees to certify their compliance with Bank policies on each

significant new customer relationship, new or unique product or service, or any significant change to an existing customer



relationship, product, service or business practice that they recommend, and ensures appropriate disciplinary action for those that do not comply with
policies, standards, processes, and controls;

 

 

(g) requires a reassessment of existing policies and procedures that address significant new customer relationships, new or unique products or services, or
significant changes to existing customer relationships, products, services or business practices to ensure that such policies appropriately address which
approvals are required for all acceptable types of relationships, products, services or practices; when to escalate particular aspects or issues for additional
analysis and manager or committee approvals; and which approvals are required for exceptions to Bank policies and practices, including but not limited to
how to handle repeated exceptions arising from the same customer;

 

 

(h) requires the Bank’s Wealth and Investment Management Group managers to revise their lending policies and procedures to prohibit that Group from
granting credit to or where the primary source of repayment is a highly specialized corporate entity, such as a hedge fund, unless the underwriting and
credit administration for such transactions is performed by a unit which currently has appropriate policies, procedures, and expertise, such as the Bank’s
Capital Markets Credit Risk Management Group, or unless the Bank demonstrates to the Comptroller that it has appropriate underwriting and credit
administration policies, procedures, and expertise for such transactions;



 (i) implements an appropriate, formal internal process independently to assess reputation, legal and operational risks of each relationship, product, service or
practice to which the procedures of the Plan are applicable; and

 

 
(j) requires enhanced legal and compliance review procedures to ensure adherence to applicable Bank policies, laws, rules, and regulations, including but not

limited to 12 C.F.R. Part 9, including a requirement for referral of identified compliance issues for decision by an appropriate oversight committee, or
appropriate compliance, risk management or legal executive.

 
(7) The Plan also requires:

 

 

(a) the development of appropriate procedures for training all personnel involved in recommendation of significant new customer relationships, new or unique
products or services, or significant changes to existing customer relationships, products, services or business practices. Such training shall include, but not
be limited to, the applicable legal requirements, including 12 C.F.R. Part 9, the Bank’s internal policies, standards, processes and controls. Such training
has occurred or shall occur within 90 days of this Agreement and periodically thereafter as needed, or as directed by the Comptroller; and



 
(b) the development of appropriate systems, controls and procedures sufficient to ensure that all Bank employees that function in fiduciary roles are

appropriately trained, including periodic reviews, regarding the scope and substance of their fiduciary responsibilities, and the standards of conduct
required of persons functioning in a fiduciary capacity.

 
(8) The Plan establishes processes to ensure appropriate coordination and communication among various business lines involved in or affected by significant new

customer relationships, new or unique products or services, or significant changes to existing customer relationships, products, services or business practices recommended by
the Bank’s Wealth and Investment Management Group.
 

ARTICLE V
INTERNAL AUDIT

 
(9) The Plan requires the development of audit procedures to provide comprehensive coverage of activity involving the Bank’s Wealth and Investment Management

business. At a minimum, the Plan:
 
 (a) requires that the Bank’s internal audit function validate that all business lines and individuals involved with the Bank’s Wealth and Investment

Management Group comply with all new policies, standards, processes, procedures, and-, controls required by the Plan; and
 
 (b) requires the results of internal audit reports addressing the Bank’s Wealth and Investment Management Group to be reported directly to, and reviewed by,

the audit committee of the Board.



CLOSING
 

(10) The Bank has submitted the Plan to the Bank’s Examiner in Charge. The Bank will submit any modifications to the Plan to the Bank’s Examiner in Charge at the
following address:
 
Timothy W. Greenway
Examiner in Charge
101 South Tryon Street NCI-002-31-15
Charlotte, NC 28281
 

(11) Although the Board has submitted the Plan to the Comptroller for approval, the Board has the ultimate responsibility for proper and sound management of the Bank.
 

(12) It is expressly and clearly understood that if, at any time, the Comptroller deems it appropriate in fulfilling the responsibilities placed upon him by the several laws
of the United States of America to undertake any action affecting the Bank, nothing in this Agreement shall in any way inhibit, estop, bar, or otherwise prevent the Comptroller
from so doing.
 

(13) The provisions of this Agreement shall be effective upon execution by the parties hereto and its provisions shall continue in full force and effect unless or until such
provisions are amended in writing by mutual consent of the parties to the Agreement or excepted, waived, or terminated in writing by the Comptroller.
 

(14) Any time limitations imposed by this Agreement shall begin to run from the effective date of this Agreement. Such time requirements may be extended in writing
by the Comptroller for good cause upon written application by the Board.
 

(15) This Agreement is intended to be, and shall be construed to be, a supervisory “written agreement entered into with the agency” as contemplated by 12 U.S.C. §
1818(b)(1), and expressly does not form, and may not be construed to form, a contract binding on the



Comptroller or the United States. Notwithstanding the absence of mutuality of obligation, or of consideration, or of a contract, the Comptroller may enforce any of the
commitments or obligations herein undertaken by the Bank under its supervisory powers, including 12 U.S.C. § 1818(b)(1), and not as a matter of contract law. The Bank
expressly acknowledges that neither the Bank nor the Comptroller has any intention to enter into a contract. The Bank also expressly acknowledges that no OCC officer or
employee has statutory or other authority to bind the United States, the U.S. Treasury Department, the Comptroller, or any other federal bank regulatory agency or entity, or any
officer or employee of any of those entities to a contract affecting the OCC’s exercise of its supervisory responsibilities. The terms of this Agreement, including this paragraph,
are not subject to amendment or modification by any extraneous expression, prior agreements or prior arrangements between the parties, whether oral or written.
 
IN TESTIMONY WHEREOF, the undersigned, authorized by the Comptroller, has hereunto set his/her hand on behalf of the Comptroller.
 
/s/ Grace E. Dailey

February 9, 2005
 
Grace E. Dailey
Deputy Comptroller
Large Bank Supervision



IN TESTIMONY WHEREOF, the undersigned, as the duly elected and acting Board of Directors of the Bank, have hereunto set their hands on behalf of the Bank.
 
/s/Amy Woods Brinkley

    

December 17, 2004

Amy Woods Brinkley     Date

/s/ Alvaro G. de Molina
    

December 17, 2004

Alvaro G. deMolina     Date
 
/s/ Barbara J. Desoer

    

December 17, 2004

Barbara J. Desoer     Date
 
/s/ James H. Hance, Jr.

    

December 16, 2004

James H. Hance, Jr.     Date
 
/s/ Kenneth D. Lewis

    

December 20, 2004

Kenneth D. Lewis     Date
 
/s/Liam E. McGee

    

December 22, 2004

Liam E. McGee     Date
 
/s/ Brian Moynihan

    

December 17, 2005

Brian Moynihan     Date
 
/s/ Marc D. Oken

    

December 19, 2004

Marc D. Oken     Date
 
/s/ Eugene Taylor

    

December 16, 2004

R. Eugene Taylor     Date
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UNITED STATES OF AMERICA
BEFORE THE

BOARD OF GOVERNORS OF THE FEDERAL RESERVE SYSTEM
WASHINGTON, D.C.

 
Written Agreement by and between  )
  )
BANK OF AMERICA CORPORATION  )
Charlotte, North Carolina  )
  )
and  )
  )
FEDERAL RESERVE BANK OF RICHMOND  )
Richmond, Virginia  )
  )
 

WHEREAS, it is the common goal of Bank of America Corporation, Charlotte, North Carolina, a registered bank holding company, and the Federal Reserve Bank of
Richmond (the “Reserve Bank”) that Bank of America Corporation and its subsidiaries operate in compliance with applicable federal and state laws, rules and regulations and
that Bank of America Corporation and its subsidiaries effectively manage their legal and reputational risks and compliance programs;
 

WHEREAS, in recognition of these common goals, Bank of America Corporation has agreed to enter into this Written Agreement (the “Agreement”) with the Reserve
Bank;
 

WHEREAS, FleetBoston Financial Corporation, Boston, Massachusetts, a registered bank holding company, merged with Bank of America Corporation in April 2004;
 

WHEREAS, the U.S. Securities and Exchange Commission and the Office of the New York State Attorney General conducted investigations of Bank of America
Corporation’s and FleetBoston Financial Corporation’s registered broker-dealer and investment adviser subsidiaries and found that these functionally-regulated subsidiaries
violated various securities laws and regulations by, inter alia, entering into certain improper trading arrangements with some mutual fund investors;



WHEREAS, the Board of Governors of the Federal Reserve System (the “Board of Governors”) and the Reserve Bank reviewed certain activities of Bank of America
Corporation’s Wealth and Investment Management Group (formerly known as the Asset Management Group); the review covered the Wealth and Investment Management
Group’s mutual fund trading activities and its enterprise-wide risk management, compliance processes, and internal controls; and the Federal Reserve Bank of Boston
conducted a review of certain mutual fund trading activities at FleetBoston Financial Corporation (collectively, the “Review”);
 

WHEREAS, the Review raised concerns that Bank of America Corporation, FleetBoston Financial Corporation, and their subsidiaries did not adequately assess the legal
and reputational risks posed by certain mutual fund trading activities and address flaws in compliance and risk management pertaining to the asset management lines of
business;
 

WHEREAS, Bank of America Corporation engaged a number of independent consultants to provide recommendations for strengthening the company’s enterprise-wide
compliance and risk management processes associated with the Wealth and Investment Management Group’s mutual fund trading activities, and Bank of America Corporation
has adopted and is implementing numerous corrective actions and best practice recommendations of the independent consultants (the “Mutual Fund Implementation Project
Plan”);
 

WHEREAS, this Agreement is being executed to ensure that Bank of America Corporation and its subsidiaries continue to make progress in their efforts to execute the
Mutual Fund Implementation Project Plan and to address all weaknesses identified by the Review; and
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WHEREAS, on December 20, 2004, the executive committee of the board of directors of Bank of America Corporation, at a duly constituted meeting, authorized
Kenneth D. Lewis, Chief Executive Officer, to enter into this Agreement and consent to compliance by Bank of America Corporation and its institution-affiliated parties, as
defined in sections 3(u) and 8(b)(3) of the Federal Deposit Insurance Act, as amended (the “FDI Act”)(12 U.S.C. 1813(u) and 1818(b)(3)), with each and every provision of this
Agreement.
 

NOW, THEREFORE, Bank of America Corporation and the Reserve Bank agree as follows:
 

1. Bank of America Corporation shall continue to take steps to execute the Mutual Fund Implementation Project Plan and to enhance the enterprise-wide compliance
program of the Wealth and Investment Management Group in order to ensure that the activities of the business line comply with all applicable laws and regulations, including
but not limited to securities laws and regulations.
 

2. Bank of America Corporation shall ensure that the Wealth and Investment Management Group’s enterprise-wide compliance program includes at a minimum:
 

(a) A process for resolving or escalating any outstanding compliance issues to the appropriate senior manager or committee; and
 

(b) ongoing training on the Wealth and Investment Management Group’s policies and procedures for compliance with laws and regulations, including but not
limited to securities laws and regulations, for the staff of Bank of America Corporation and its subsidiaries who participate in the approval or modification of significant new
clients, new or unique investment products, services, or transactions of the Wealth and Investment Management Group.
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3. Bank of America Corporation shall continue to take steps to execute the Mutual Fund Implementation Project Plan and to enhance the enterprise-wide risk
management processes for the activities of the Wealth and Investment Management Group, including but not limited to mutual funds trading. Bank of America Corporation
shall ensure that the enterprise-wide risk management processes address, consider, and include, at a minimum:
 

(a) An enhanced approval process for significant new clients, new or unique investment products, services, or transactions, as well as material changes to existing
products or services of the Wealth and Investment Management Group;
 

(b) procedures to ensure that thorough assessments of legal, reputational, and other risks are incorporated into the Wealth and Investment Management Group’s
approval process;
 

(c) policies and procedures to ensure that the products, services, and arrangements offered by the Wealth and Investment Management Group are consistent with
the business expertise, business strategy, and approved risk profile of its line of business;
 

(d) procedures to ensure that control functions, including but not limited to compliance and legal, participate in the Wealth and Investment Management Group’s
approval process;
 

(e) processes to ensure the escalation of matters relating to legal and reputational risks to appropriate senior managers or committees;
 

(f) procedures to ensure that the internal audit function on an on-going basis reviews the effectiveness of, and adherence to, the enhanced policies, procedures,
and processes referenced in this paragraph; and
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(g) mechanisms to ensure effective risk management of significant client relationships, which mechanisms shall, at minimum, provide that:
 

(i) significant client relationships are periodically reviewed throughout the life of the client relationship;
 

(ii) such reviews include thorough assessments of legal, reputational, and other risks;
 

(iii) control functions, including but not limited to, compliance and legal, participate in the periodic reviews of significant client relationships; and
 

(iv) significant client relationships are reviewed by appropriate senior managers or committees independent of the business line whenever a client
relationship presents heightened risks, including but not limited to, legal and reputational risks.
 

4. Bank of America Corporation shall continue to execute the Mutual Fund Implementation Project Plan, including but not limited to newly adopted policies and
procedures designed to identify and manage significant clients and investment products, services, and transactions that may pose heightened legal or reputational risks to Bank
of America Corporation and its subsidiaries. Bank of America Corporation shall continue to monitor enterprise-wide execution of the new policies and procedures and other
recommendations of the Mutual Fund Implementation Project Plan.
 

5. Bank of America Corporation shall continue to submit progress reports to the Reserve Bank regarding the implementation of the new policies, procedures, and
processes and adherence to the enterprise-wide risk management processes for the activities of the Wealth and Investment Management Group that it has adopted pursuant to the
Mutual Fund Implementation Project Plan, or will adopt or modify pursuant to this Agreement.
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6. All communications regarding this Agreement shall be sent to:
 
 (a) Mr. Malcolm Alfriend

Senior Vice President
Federal Reserve Bank of Richmond
701 E. Byrd Street
Richmond, VA 23219

 
 (b) Mr. Timothy Mayopoulos

General Counsel
Bank of America Corporation
100 N Tryon Street
Charlotte, North Carolina 28202

 
7. The provisions of this Agreement shall be binding on Bank of America Corporation and its institution-affiliated parties in their capacities as such, and their successors

and assigns.
 

8. Each provision of this Agreement shall remain effective and enforceable until stayed, modified, terminated or suspended in writing by the Reserve Bank.
 

9. The provisions of this Agreement shall not bar, estop or otherwise prevent the Board of Governors, the Reserve Bank, or any federal or state agency or department
from taking any further action affecting Bank of America Corporation, any of its current or former institution-affiliated parties, Bank of America Corporation’s successors or
assigns, or any of Bank of America Corporation’s subsidiaries.
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10. This Agreement is a “written agreement” for the purposes of, and is enforceable by the Board of Governors as an order issued under, section 8 of the FDI Act.
 

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed as of this 9th day of February, 2005.
 
 
BANK OF AMERICA CORPORATION  FEDERAL RESERVE BANK OF RICHMOND

By:
 

/s/ Kenneth D. Lewis
 

By:
 

/s/ Malcolm Alfriend

  Kenneth D. Lewis    Malcolm Alfriend
  Chief Executive Officer    Senior Vice President
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