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Incoming letter dated December 23, 2008

Dear Mr. Gerber:;

This is in response to your letters dated December 23, 2008, December 29, 2008,
January 2, 2009, January 8, 2009, January 13, 2009, and January 21, 2009 concerning the
shareholder proposals submitted to Bank of America by the Indiana Laborers Pension
Fund, the AFSCME Employees Pension Plan, Andrea Loyd Bell, and Donald M. and
Judith A. Schwartz. We also have received a letter from the AFSCME Employees
Pension Plan dated January 13, 2009 and a letter from the Indiana Laborers Pension Fund
dated January 26, 2009. Our response is attached to the enclosed photocopy of your
correspondence. By doing this, we avoid having to recite or summarize the facts set forth
in the correspondence. Copies of all of the correspondence also will be provided to the
proponents.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder

proposals.

. Sincerely,

Heather L. Maples -
Senior Special Counsel

Enclosures

cc: Michael J. Short
Secretary-Treasurer
Indiana Laborers Pension Fund
P.O. Box. 1587
Terre Haute, IN 47808-1587
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cc: Charles Jurgonis
Plan Secretary
AFSCME Employees Pension Plan
1625 L Street, N.W.
Washington, DC 20036-5687
Andrea Loyd Bell

** FISMA & OMB Memarandum M-07-16 ***

Donald M. and Judith A. Schwartz

** FISMA & OMB Memorandum M-07-16 ***



February 24, 2009

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Bank of America Corporation
Incoming letter dated December 23, 2008

The first proposal urges, given the company’s participation in the Capital
Purchase Program established under the Troubled Asset Relief Program, that the board
and its compensation committee implement specified executive compensation reforms
that impose limitations on senior executive compensation. The second proposal urges the
board’s compensation and benefits committee to adopt a policy requiring senior
executives to retain a significant percentage of shares acquired through equity
compensation programs until two years following the termination of their employment,
and to report to stockholders regarding the policy before Bank of America’s 2010 annual
meeting of stockholders. The third proposal relates to incentive plans. The fourth
proposal recommends that top tier management voluntarily and temporarily reduce their
compensation in all forms by 50% until such time as the stock regains a price of 50% of
its all-time high, with full dividend restoration.

We are unable to concur in your view that Bank of America may exclude the first
proposal under rule 14a-8(c). Accordingly, we do not believe that Bank of America may
omit the first proposal from its proxy materials in reliance on rule 14a-8(c).

We are unable to concur in your view that Bank of America may exclude the first
proposal under rule 14a-8(i)(3). Accordingly, we do not believe that Bank of America
may omit the first proposal from its proxy materials under rule 14a-8(i)(3).

There appears to be some basis for your view that Bank of America may exclude
the second proposal under rule 14a-8(i)(11) as substantially duplicative of the first
proposal that will be included in Bank of America’s 2009 proxy materials, Accordingly,
we will not recommend enforcement action to the Commission if Bank of America omits
the second proposal from its proxy materials in reliance on rule 14a-8(i)(11).

There appears to be some basis for your view that Bank of America may exclude
the third proposal under rule 14a-8(f). We note that the proponent appears to have failed
to supply, within 14 days of receipt of Bank of America’s request, documentary support
sufficiently evidencing that she satisfied the minimum ownership requirement for the
one-year period required by rule 14a-8(b). Accordingly, we will not recommend
enforcement action to the Commission if Bank of America omits the third proposal from
its proxy materials in reliance on rules 14a-8(b) and 14a-8(f). In reaching this position,
we have not found it necessary to address the alternative bases for omission of the third
proposal upon which Bank of America relies.
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There appears to be some basis for your view that Bank of America may exclude
the fourth proposal under rule 14a-8(i)(13). Accordingly, we will not recommend
enforcement action to the Commission if Bank of America omits the proposal from its
proxy materials in reliance on rule 14a-8(i)(13). In reaching this position, we have not
found it necessary to address the alternative bases for omission of the fourth proposal
upon which Bank of America relies.

Sincerely,

Jay Knight
Attorney-Adviser



» DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

‘Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to -
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
~ determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have against
the company in court, should the management omit the proposal from the company’s proxy
material. ' :
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INDIANA LABORERS PENSION FUN

P.O. Box 1587 ¢ Terre Haute, Indiana 47808-1587
Telephone 812-238-2551 » Toll Free 800-962-3158 » Fax 812-238-2553

January 26, 2009

U.S. Securities and Exchange Commission
Office of the Chief Counsel

Division of Corporation Finance

100 F Street, N.E. e
Washington, D.C. 20549-1090 TP

S
Re:  Bank of America Corporation’s No-action Request Regarding Sharehofd‘é’g Pré@posal
Submitted by the Indiana Laborers Pension Fund

Dear Sir or Madam:

The Indiana Laborers Pension Fund (the “Fund”) hereby submits this letter in reply to Bank of
America Corporation’s (“BoA” or “Company”) Request for No-Action Advice to the Security
and Exchange Commission’s Division of Corporation Finance (“Staff”) concerning the Fund’s
Executive Compensation Reforms proposal (“Proposal™) and supporting statement submitted to
the Company for inclusion in its 2009 proxy materials. The Fund respectfully submits that the
Company has failed to satisfy its burden of persuasion and should not be granted permission to
exclude the Proposal. Pursuant to Rule 14a-8(k), six paper copies of the Fund’s response are
hereby included and a copy has been provided to the Company.

The Proposal urges the Board of Directors and its compensation committee to implement a
recommended set of reforms that imposes important limitations on senior executive
compensation given Regions’ decision to participate in the Troubled Asset Relief Program
(“TARP”) established by the Economic Emergency Stabilization Act (“EESA™).

BoA contends that it is entitled to exclude the Proposal in reliance on Rules 14a-9 and 14a-
8(1)(3) and 14a-8(c).

It is well-established that shareholder proposals concerning the executive compensation of senior
executives are appropriate for inclusion in proxy materials and the Company should not be
permitted to exclude the Proposal from its 2009 proxy materials.

L The Proposal Is Neither False Nor Misleading and the Company Should Not Be
Permitted to Exclude it Pursuant to Rules 14a-9 and 14a-8(i)(3)

Relying on Rule 14a-8(i)(3) and Rule 14a-9, the Company contends that the Proposal contains
statements that are misleading on account of being vague and indefinite and therefore may be
excluded under Rule 14a-9 and 14a-8(i)(3). The Company faces a very high burden when it

E=———=—===——————= OFFICERS-BOARDOFTRUSTEES ==o0x_xx-_——=
ERIC C. COOK MICHAEL J. SHORT . JANETTA E. ENGLAND
CHAIRMAN SECRETARY-TREASURER ADMINISTRATIVE MANAGER
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seeks to exclude the Proposal as false and misleading—a burden the Company fails to meet.
A. The Proposal is Neither Vague Nor Indefinite

In a supplemental request for no-action relief dated January 8, 2009, the Company seeks
permission to exclude the Proposal by arguing that it is vague and indefinite. To be entitled to
such relief, the Company must demonstrate that “the resolution contained in the proposal is so
inherently vague or indefinite that neither the stockholders voting on the proposal, nor the
company in implementing the proposal (if adopted), would be able to determine with any
reasonable certainty exactly what actions or measures the proposal requires.” Staff Legal
Bulletin 14B (Sept. 15, 2004)

The Company’s basis for this supplemental letter is apparently the Staff’s recent decision in
SunTrust Banks, Inc. (Dec. 31, 2008) which found a substantially similar shareholder proposal
excludable under Rule 14a-8(i)(3) as vague and indefinite. However, that Staff decision
explicitly relied upon language in the proponent’s comment in its response to the company’s no-
action request to glean some apparent vagueness between the proponent’s intent and the literal
language of the proposal. The Staff stated:

There appears to be some basis for your view that SunTrust may exclude the proposal
under Rule 14a-8(i)(3) as vague and indefinite. In arriving at this position, we note the
proponent’s statement that the ‘intent of the Proposal is that the executive compensation
reforms urged in the Proposal remain in effect so long as the company participates in the
TARP.” By its terms, however, the proposal appears to impose no limitation on the
duration of the specified reforms. Accordingly, we will not recommend enforcement
action to the Commission if SunTrust omits the proposal from its proxy materials in
reliance on rule 14a-8(i)(3).

Unless the reference to the proponent’s statement is gratuitous, one must logically conclude it is
that very proponent’s statement that creates the vagueness and indefiniteness upon which the
Staff relied. Otherwise, the Staff would simply have noted that the proposal imposed no
limitation on the duration of the specified reforms. The Staff could not so conclude, though, for it
is well established that shareholder proposals seeking executive compensation reforms are not
required to specify limitations on duration and so are not subject to exclusion under Rule 14a-

8(1)(3).

The Proposal seeks a number of reforms that are clearly stated, easy to understand, and would
create no confusion for either the Company or shareholders voting on them. It is neither
surprising nor grounds for omission that the Proposal does not specify time periods. Neither
have innumerable shareholder proposals requesting that companies expense their stock options,
reform their executive compensation by establishing pay-for-superior performance, index stock
options to peer-group performance, require that future equity compensation grants be
performance-vested, or a myriad of other executive compensation proposals. If the Fund’s
precatory proposal passes and the board chooses to implement the requested reforms, it will
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exercise its discretion to determine their duration, just as it would have to do were it to
implement any other reform requested by shareholders.

The Company also cites Wendy's International, Inc., (Feb. 24, 2006) as an example of a proposal
that did not state the duration of its requirements and that the Staff determined to be excludable
as vague and indefinite. However, in Wendy’s the company argued — and the Staff concurred -
that it was the proponent’s failure to define certain key terms that rendered the proposal
excludable. As the Staff noted,

The proposal requests that the board issue interim reports to shareholders that detail the
progress made toward ‘accelerating development’ of controlled-atmosphere killing.
There appears to be some basis for your view that Wendy's may exclude the proposal
under rule 14a-8(i)(3), as vague and indefinite.

Thus, the proposal in Wendy’s was excluded due to the failure to define key terms, not failing to
specify time limits, and is irrelevant to the instant case.

1L The Proposal Does Not Contain Multiple Proposals and the Company Fails to
Satisfy Its Burden of Persuasion Under Rule 14a-8(c)

The Company also argues that the Proposal contains multiple proposals in violation of Rule 14a-
8(c). The basis for this argument is that components of the Proposal have appeared as separate
proposals in the past at some companies and that the Proposal relates to disparate aspects of
executive compensation.

A single proposal made up of several separate components does not constitute more than one
proposal if the components “are closely related and essential to a single-well defined unifying
concept.” AT&T Wireless Services, Inc. (avail. Feb. 11, 2004)

In AT&T Wireless Services, Inc., a proposal was submitted requesting the board to replace its
system of compensation for senior executives with a “Commonsense Executive Compensation”
program. That proposal’s resolution provided:

Resolved, that the shareholders of AT&T Wireless Services Inc. ("Company")
request that the Company's Board of Directors and its Executive Compensation
Committee replace the current system of compensation for senior executives with
the following "Commonsense Executive Compensation” program including the
following features:

(1)  Salary - The chief executive officer's salary should be targeted at the mean
of salaries paid at peer group companies, not to exceed $ 1,000,000 annually. No
senior executive should be paid more than the CEO.
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(2) Annual Bonus - The annual bonus paid to senior executives should be based
on well-defined quantitative (financial) and qualitative (non-financial) performance
measures. The maximum level of annual bonus should be a percentage of the
executive's salary level, capped at 100% of salary.

(3) Long-Term Equity Compensation - Long-term equity compensation to
senior executives should be in the form of restricted shares, not stock options. The
restricted share program should utilize justifiable performance criteria and
challenging performance benchmarks. It should contain a vesting requirement of at
least three years. Executives should be required to hold all shares awarded under
the program for the duration of their employment. The value of the restricted share
grant should not exceed $1,000,000 on the date of grant.

4) Severance - The maximum severance payment to a senior executive should
be no more than one year's salary and bonus.

(5)  Disclosure - Key components of the executive compensation plan should be
outlined in the Compensation Committee's report to shareholders, with variances
from the Commonsense program explained in detail.

The Commonsense compensation program should be implemented in a manner that
does not violate any existing employment agreement or equity compensation plans.

Like the Proposal submitted by the Fund, the “Commonsense” Proposal had multiple
components and the company sought to exclude it under Rule 14a-8(c). The company failed in
that case, as Regions should here. The proponent noted in 4AT7&T Wireless Services, Inc.:

As the Company acknowledges, our Proposal relates to senior executive
compensation. It focuses on all aspects of such compensation, including salary,
bonus, long-term equity compensation, severance, and disclosure. That certain
compensation is triggered by the severance of employment in no way
renders severance payments to senior executives as a distinct topic. Shareholders
are concerned about all aspects of senior executive compensation and our Proposal
properly addresses several different aspects, including severance.

The Fund’s Proposal relates to the reform of senior executive compensation and provides a set of
complementary executive compensation changes. The proposed reforms are closely related and
essential to the unified concept of senior executive compensation reform. For these reasons, the
Company has failed to satisfy its burden under Rule 14a-8(c) and its request should be denied.

III. Conclusion

For the foregoing reasons, the Proponent respectfully submits that the Company has failed to
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satisfy its burden of persuasion and should be denied its request to be allowed to exclude the
Proposal.

Should the staff have any questions, please contact Ms. Jennifer O’Dell, Assistant Director of the
LIUNA Department of Corporate Affairs, at (202) 942-2359, or via email at jodell@liuna.org.

Michael J. Short
Secretary-Treasurer

Cc: Jennifer O’Dell
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January 21, 2009 ‘ Rule 14a-8
BY ELECTRONIC MAIL

Securities and Exchange Commission
Office of Chief Counsel

Division of Corporation Finance

100 F Street, N.E.

Washington, DC 20549

Re: Supplemental Letter for Stockholder Proposals Submitted by the American Federation of State,
County and Municipal Employees (*AFSCME”)

Ladies and Gentlemen:

By letter dated December 23, 2008 (the *Initial Letter”), on behalf of Bank of America Corporation
(the “Corporation”), we requested confirmation that the staff of the Division of Corporation Finance
(the “Division”) would not recommend enforcement action if the Corporation omitted a proposal
(the “AFSCME Proposal”) submitted by AFSCME from its proxy materials for the 2009 Annual
Meeting for the reasons set forth therein. In response to the Initial Letter, AFSCME submitted a
letter (the “AFSCME Letter”) dated January 13, 2009 to the Division. The AFSCME Letter is

attached hereto as Exhibit A.

As counsel to the Corporation, we hereby supplement the Initial Letter and request confirmation
that the Division will not recommend enforcement action if the Corporation omits the AFSCME
Proposal from its proxy materials for the 2009 Annual Meeting for the additional reason set forth -
herein. This letter is intended to supplement, but does not replace, the Initial Letter. A copy of this
letter is also being sent to AFSCME.

The Initial Letter argued that the AFSCME Proposal was substantially duplicative of a proposal
previously submitted to the Corporation by the Indiana Laborers Pension Fund (the “ILPF
Proposals” and together with the AFSCME Proposal, the “Proposals”). In the event that the
Division does not concur with our view that the ILPF Proposals may be excluded under Rule 14a-8,
the Corporation will include the ILPF Proposals in its proxy materials for its 2009 Annual Meeting.
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The ILPF Proposals

The ILPF Proposals urge the Board of Directors and its compensation committee to implement a
“set of executive compensation reforms that impose important limitations on senior executive
compensation” including among other things, the adoption of a “strong equity retention requirement
mandating that senior executives hold for the full term of their employment at least 75% of the
shares of stock obtained through equity awards.”

The AFSCME Proposal

The AFSCME Proposal urges the Compensation and Benefits Committee of the Board of Directors
(the “Committee”) “to adopt a policy requiring that senior executives retain a significant percentage
of shares acquired through equity compensation programs until two years following the termination
of their employment (through retirement or otherwise).” The AFSCME Proposal further
recommends that the Committee “not adopt a percentage lower than 75% of net after-tax shares.”

Exclusion of the AFSCME Proposal

As noted in the Initial Letter, the AFSCME Proposal and the ILPF Proposals have the same
principal thrust, notwithstanding the fact that their specific terms of implementation vary somewhat.
The Corporation should not be required to include multiple proposals where, if each were approved,
the Board of Directors would neither know which approach the stockholders prefer nor possess the
ability to fully implement each Proposal due to inconsistent or conflicting provisions. Assuming
that the Corporation includes both the AFSCME Proposal and the ILPF Proposals in its proxy
materials for the 2009 Annual Meeting and that both proposals are approved by stockholders, the
Corporation would be unable to reconcile the differences between the Proposals in order to
implement each as they conflict in detail.

The AFSCME Letter argues that the Corporation could “reasonably conclude” that if the
Corporation’s stockholders were to approve both Proposals, as written, the stockholders would
intend to substitute “preferable” portions of the AFSCME Proposal into the ILPF Proposals. This is
not a workable solution. The AFSCME Letter clearly bears this out. On page 3 of the AFSCME
Letter, AFSCME assumes that stockholders would prefer the less lenient two-year holding period
provided for in the AFSCME Proposal. Yet, in the very next paragraph, the AFSCME Letter states
that the Corporation can assume that if stockholders were to approve both Proposals they would be
communicating to the Corporation that they “are comfortable with the arguably more lenient
approach taken by the [AFSCME] Proposal.” (emphasis added) The Corporation is not in a
position to read stockholder minds and “reasonably conclude” that stockholders want to be less
lenient in some areas of the Proposals and more lenient in other areas of the Proposals.
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Further, we do not believe that the Division intends to adopt a policy that would permit companies
to mix and match provisions of substantially duplicative proposals with varying terms of

implementation.

Finally, the logic in the AFSCME Letter assumes that the Corporation’s stockholder base is uniform
in its voting intentions and share the same preferences. The Corporation has a wide stockholder
base and cannot assume that all stockholders would share the same preferences.

Accordingly, we request confirmation that the Division will not recommend enforcement action if
the Corporation omits the AFSCME Proposal for the reasons set forth in our Initial Letter, as
supplemented hereby. - '

k% %k ok k%

On the basis of the foregoing and on behalf of the Corporation, we réspectfully request the
concurrence of the Division that the Proposals may be excluded from the Corporation’s proxy
materials for the 2009 Annual Meeting. Based on the Corporation’s timetable for the 2009 Annual
Meeting, a response from the Division by February 3, 2009 would be of great assistance.

If you‘have any questions or would like any additional information regarding the foregoing, please
do not hesitate to contact me at 704-378-4718 or, in my absence, Teresa M. Brenner, Associate
General Counsel of the Corporation, at 704-386-4238.

Please acknowledge receipt of this letter by stamping and returning the enclosed receipt copy of this
letter. Thank you for your prompt attention to this matter.

Very truly yours,

@’__‘W.

Andrew A. Gerber

cc: v Teresa M. Brenner
AFSCME




EXHIBIT A

See attached.
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EMPLOYEES PENSION PLAN

January 13, 2009

VIA ELECTRONIC MAIL
Securities and Exchange Commission
Division of Corporation Finance -
Office of Chief Counsel

100 F Street, NE

‘Washington, DC 20549

Re:  Shareholder proposal of AFSCME Employees Pension Plan; request by Bank of America
Corporation for no-action determination ' :

Dear Sir/Madam:

Pursuant to Rule 14a-8 under the Securities Exchange Act of 1934, the American
Federation of State, County and Municipal Employees, Employees Pension Plan (the “Plan™)
submitted to Bank of America Corporation (“Bank of America™) a sharcholder proposal (the
“Proposal™) urging the board’s Compensation and Benefits Committee to adopt  policy requiring
that senior executives retain a significant percentage of shares acquired through equity
compensation programs until two years following the termination of their employment.

In a letter dated December 23, 2008, Bank of America stated that, under certain
circumstances, it intends to omit the Proposal from its proxy materials being prepared for the 2009
annual meeting of shareholders. Specifically, Bank of America intends to exclude the Proposal if
the Division does not concur with the company’s argument that another proposal, submitted by the
Indiana Laborers Pension Fund (the “ILPF Proposal™), can be omitted on the ground that jt
violates the one-proposal rule. In that case, Bank of America contends, the Proposal substantially
duplicates the ILPF Proposal and therefore should be omitted.

As discussed below in more detail, the ILPF Proposal is a single proposal and, even if it is

. not deemed to be such by the Division, the Proposal’s “principal thrust” differs substantially from

the “principal thrust” of the ILPF Proposal. Accordingly, Bank of America has not met its burden
of proving it is entitled to exclude the Proposal.

The ILPF Proposal Deals With Limiting Executive Compensation at Companies
Participating in the TARP Capital Purchase Program

The ILPF Proposal asks Bank of America’s board to implement a variety of reforms
designed to limit senior executive pay: limiting the annual bonus to one times the amount of an
executive’s salary, requiritig the use of performance-based equity for long-term incentive
compensation, awarding only indexed stock options, requiring executives to retain 75% of shares
obtained through equity awards, prohibiting accelerated vesting of unvested equity awards,
limiting severance payments to one times the executive’s salary, and freezing the accrual of
benefits under any supplemental executive retirement plan.

American Federation of State, County and Municipal Employees, AFL-CIO
TEL (202) 775-8142  FAX (202)} 785-4606 1625 L Street, N.YV, Washington, D.C. 20036-5687
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Bank of America argues that the ILPF Proposal violates Rule 14a-8°s one-proposal rule because it
asks the company to adopt seven different reforms, some of which have been the subject of standalone
shareholder proposals. Although the Plan does not purport to speak for the Indiana Laborers Pension
Fund, we believe that the ILPF Proposal, considered as a whole and in context, is a single proposal with
the overriding theme of limiting compensation at companies, like Bank of America, that have received
federal assistance under the Capital Purchase Program (“CPP”) of the Treasury Department’s Troubled
Asset Relief Program.

The ILPF Proposal is replete with discussion regarding Bank of America’s participation in the
CPP. The ILPF Proposal leads with “Given that Bank of America Corporation (“Company™) is a
participant in the Capital Purchase Program established under the Troubled Asset Relief Program
(“TARP”) of the Economic Emergency Stabilization Act of 2008 (“Stabilization Act”) and has received an
infusion of capital from the U.S. Treasury . . ..” Similarly, the supporting statement argues that the
executive compensation limitations imposed by Congress on companies receiving assistance under TARP
are inadequate to reform the practices that arguably contributed to the credit crisis necessitating the
creation of TARP and the CPP. The supporting statement explains that the reforms urged in the Resolved
section are designed to remedy this problem. ' .

In sum, the parts of the ILPF Proposal “are closely related and essential to a single well-defined
unifying concept™ of limiting senior executive compensation at financial institutions participating in the
CPP.

The Proposal Does Not Substantially Duplicate the ILPF Proposal Because Their Principal Thrusts
Differ

Assuming the ILPF Proposal is included in Bank of America’s proxy statement, Bank of America
argues that it may exclude the Proposal as substantially duplicative of the ILPF Proposal. It is the case that
one element of the ILPF Proposal imposes a retention ratio on senior executives, which is the sole subject
of the Proposal.

The expansive scope of the ILPF Proposal, however, and its focus on limiting pay at CPP
participants, is very different from the narrow focus of the Proposal on a retention ratio. Put another way,

their “principal thrusts™ differ.

Neither the CPP nor TARP is mentioned in the Proposal or its supporting statement. The Plan
submitted proposals substantially identical to the Proposal at a raft of non-financial companies, including
Danaher, Dow Chemical, Macy’s, Moody’s, and Occidental Petroleum. (The proposal was also submitted
to financial companies American International Group and Intercontinental Exchange.) Judging from the
text of the ILPF Proposal and its supporting statement, it seems unlikely that the proposal was submited to
any company that did not participate in the CPP. A

Bank of America claims that the Proposal should be excluded as substantially duplicating the ILPF
Proposal because inclusion of both proposals would be confusing to shareholders and approval of both
would send conflicting signals to the company. That is not the case. Bank of America points to the fact
that the ILPF Proposal calls for retention of shares through the termination of employment while the

! Exchange Act Release No. 12999, 1976 SEC LEXIS 326 (Nov. 22, 1976).
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Proposal urges that executives be required to hold shares until two years following employment
termination. But shareholders could choose to vote for (a) the ILPF Proposal because they support the
notion of a retention requirement and the other reforms urged in the ILPF Proposal and (b) the Proposal
because they favor the longer two-years-post-employment holding period. And if both proposals are
approved, Bank of America could reasonably conclude that shareholders viewed the longer holding period-
as preferable, since other aspects of the proposals are similar.

Similarly, Bank of America highlights the Proposal’s calculation of a retention ratio based on “net
.after-tax shares,” compared with the ILPF Proposal’s reference simply to “shares.” Again, approval of
both proposals would communicate to the company that shareholders are comfortable with the arguably
more lenient approach taken by the Proposal. The small differences between the two proposals with
respect to the retention ratio, which Bank of America concedes “differ only slightly in implementation
methodology,” do not create such confusion that exclusion is warranted.

If you have any questions or need additional information, please do not hesitate to call me at (202)
429-1007. The Plan appreciates the opportunity to be of assistance to the Staff in this matter.

Very truly yours,

CJ: jkr -
cc: : Andrew A. Gerber
Hunton & Williams
.agerber@hunton.com
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January 13, 2009 ' ‘ Rule 14a-8
BY OVERNIGHT DELIVERY

Securities and Exchange Commission
Office of Chief Counsel

Division of Corporation Finance

100 F Street, N.E.

Washington, DC 20549

Re: Supplemental Letter for Siockholder Proposal Submitted by Donald M. and Judith A.

Schwartz
Supplemental Letter for Stockholder Proposal Submitted by Andrea Loyd Bell

Ladies and Gentlemen:

By letter dated December 23, 2008 (the “Initial Letter”), on behalf of Bank of America Corporation
(the “Corporation”), we requested confirmation that the staff of the Division of Corporation Finance
(the “Division”) would not recommend enforcement action if the Corporation omitted the proposals
submitted by (i) Donald M. and Judith A. Schwartz (the “Schwartz Proposal”) and {ii) Andrea Loyd
Bell (the “Bell Proposal”) from its proxy materials for the 2009 Annual Meeting for the reasons set
forth therein. The Schwartz Proposal (as revised) and the Bell Proposal are attached hereto as
Exhibit A. On January 2, 2009, we supplemented our Initial Letter with respect to the Schwartz -
Proposal. A copy of the January 2, 2009 letter is attached hereto as Exhlblt B, and includes as an
exhibit thereto, a copy of the Initial Letter.

As counsel to the Corporation, we hereby supplement our prior letters and request confirmation that
the Division will not recommend enforcement action if the Corporation omits the Schwartz
Proposal and the Bell Proposal from its proxy materials for the 2009 Annual Meeting for the
additional reason set forth herein. This letter is intended to supplement, but does not replace, our

prior letters.
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GENERAL

As stated in the Initial Letter, the 2009 Annual Meeting is scheduled to be held on or about April
29, 2009. The Corporation intends to file its definitive proxy materials with the Securities and
Exchange Commission (the “Commission”) on or about March 18, 2009.

A copy of this letter is also being sent to the proponents as notice of the Corporation’s intention to
omit the Proposals from the Corporation’s proxy materials for the 2009 Annual Meeting.

To the extent required by Rule 14a-8, this letter shall also serve as our opinion of counsel with
respect to federal and New York law. Members of this firm are licensed to practice in the State of
New York and have provided this opinion.

SUMMARY OF PROPOSALS

The Schwartz Proposal

The Proposal recommends “that top tier management of Bank Of [sic] America Corporation
voluntarily and temporarily reduce their compensation in all forms by 50% until such time as the
stock regains a price of 50% of its all-time highs [sic], with full dividend restoration.”

The Bell Proposal

Board of Directors amend the long and short term incentive plans . . . of
the named executive officers so that no payments under any such plan for
any past, current or future periods will be made or accrued to any named
executive officer until such time as the price of Bank of America
common stock rises to the opening value on 10-6-08 and the quarterly
dividend on common stock has been restored to a minimum of $0.64 per
share and both of these values are maintained for at least four consecutive
calendar quarters.

ADDITIONAL REASON FOR EXCLUSION OF SCHWARTZ AND BELL PROPOSALS

1. The Corporation may omit both the Schwartz and Bell Proposals pursuant to Rules
14a-8(i)(2) and 14a-8(i)(6) because the Proposals, if implemented, would cause the Corporation
to violate federal and New York law, and, accordingly, the Corporation lacks the authority to
implement the Proposals.

Rule 14a-8(i)(2) permits a company to e€xclude a proposal if the proposal would cause the company
to violate state law. Rule 14a-8(i)(6) permits a registrant to omit a proposal from its proxy materials
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if, upon passage, “the company would lack the power or authority to implement the proposal.” As
part of the government’s Troubled Asset Relief Program Capital Purchase Program, the Corporation
entered into a Letter Agreement with the United States Department of the Treasury (the “Treasury
Department”) on October 26, 2008, which includes a Securities Purchase Agreement--Standard
Terms (the “SPA”, and collectively, the “Letter Agreement™)). The Letter Agreement is filed with
the Commission as part of the Corporation’s Form 8-K filed October 30, 2008 and is attached
hereto as Exhibit C. Section 5.5 of the SPA states the Letter Agreement “will be governed by and -
construed in accordance with the federal law of the United States if and to the extent such law is
applicable, and otherwise in accordance with the laws of the State of New York applicable to
contracts made and to be performed entirely within such State.”

Among other agreements, the SPA contains a restriction on the payment of increased dividends.
Section 4.8 of the SPA states: :

(a) Prior to the earlier of {x) the third anniversary of the Closing Date and (y) the
date on which the Preferred Shares have been redeemed in whole or the Investor
has transferred all of the Preferred Shares to third parties which are not Affiliates
of the Investor, neither the Company nor any Company Subsidiary shall, without
the consent of the Investor:

(i) declare or pay any dividend or make any distribution on the
Common Stock (other than (A) regular quarterly cash dividends

of not more than the amount of the last quarterly cash dividend
per share declared or, if lower, publicly announced an intention to

declare, on the Common Stock prior to October 14, 2008, as
adjusted for any stock split, stock dividend, reverse stock split,
reclassification or similar transaction, (B) dividends payable solely
in shares of Common Stock and (C) dividends or distributions of
rights or Junior Stock in connection with a stockholders’ rights

plan)

The Letter Agreement is governed by federal or, to the extent federal law is not applicable, New
York law. To state a claim for breach of contract under either federal or New York law, the
elements are very similar. Under federal law, a party must show: (1) a valid contract between the
parties; (2) an obligation or duty arising out of the contract; (3) a breach of that duty; and«4)
damages caused by the breach. See, e.g., C.H. Guernsey & Co. v. U.S., 65 Fed. Cl. 582,595 (Fed.
Cl. 2005) (citing San Carlos Irrigation and Drainage Dist v. U.S., 877 F.2d 957, 959 (Fed. Cir.
1989). Under New York law, a party must show: (1) formation of a contract; (2) performance by
the non-breaching party; (3) failure to perform by one party; and (4) resulting damage. See, e.g.,
Hecht v. Components International, Inc., 867 N.Y.S.2d 889, 895 (N.Y. Sup. Ct. 2008). Both the
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federal law and New York law are well settled in this area. The Letter Agreement is a valid and
binding agreement, which imposes obligations upon the Corporation, and under which the Treasury
Department has performed. If the Corporation were to unilaterally increase its dividend as
proposed, that increase would violate Section 4.8 of the Letter Agreement to the detriment of the
Treasury Department. Such a violation would result in the Corporation’s breach of its contract with
the Treasury Department, a violation of both federal and New York law.

On the date of the Letter Agreement, the Corporation’s regular quarterly cash dividend was $0.32
per share. Both the Schwartz Proposal and the Bell Proposal require the reinstatement of the
previous regular quarterly cash dividend of $0.64. By their terms, the limitations imposed by both
the Schwartz and Bell Proposals are operative until the Corporation increases its regular quarterly
cash dividends. However, as noted above, if the Corporation were to implement such a dividend
increase, it would be in breach of contract under the Letter Agreement.

The Division has consistently permitted the exclusion of stockholder proposals pursuant to Rules
14a-8(i)(2) and 14a-8(i)(6), and the predecessor to such rules, Rules 14a-8(c)(2) and 14a-8(c){6), if
the proposals would require the company to breach existing contractual obligations or otherwise
violate the law. See Bank of America Corporation (February 26, 2008) (proposal that would require
the company to unilaterally breach its contractual agreements was excludable under Rules 14a-
8(i)(2) and (i)(6)); Hudson United Bancorp (March 2, 2005); NetCurrents, Inc. (June 1, 2001); The
Goldfield Corporation (March 28, 2001); CoBancorp Inc. (February 22, 1996); and Pico Products,
Inc. (September 23, 1992).

Both the Schwartz and Bell Proposals impose limitations on the Corporation that are operative until
the Corporation acts in a manner that will cause it to violate federal and New York law (i.e., by
increasing the dividend). Accordingly, it is our opinion that implementation of the requirement that
the Corporation increase the dividend as a pre-condltlon of ending the limitations imposed by both
the Schwartz and Bell Proposal would require the Corporation to breach unilaterally its contractual
obligations, in violation of both federal and New York law, and the Proposal is, therefore,
excludable under Rules 14a-8(i)(2) and 14a-8(i)(6).

2. The Corporation may omit both the Schwartz and Bell the Proposals pursuant to Rule
14a-8(i)(3) because they are vague and indefinite.

Rule 14a-8(i)(3) permits the exclusion of a stockholder proposal if the proposal or its supporting
statement is contrary to the Commission’s proxy rules, including Rule 14a-9, which prohibits false
and misleading statements in proxy soliciting materials, and Rule 14a-4, which requires information
included in a proxy statement to be clearly presented. The Division has consistently taken the
position that stockholder proposals that are vague and indefinite are inherently misleading and thus
may be omitted from a company’s proxy materials under Rule 14a-8(i)(3). Staff Legal Bulletin No.
14B (September 15, 2004) provides that a stockholder proposal may be omitted under Rule 14a-
8(i)(3) where “the resolution contained in the proposal is so inherently vague or indefinite that
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neither the stockholders voting on the proposal, nor the company in implementing the proposal (if
adopted), would be able to determine with any reasonable certainty exactly what actions or
measures the proposal requires.” The Division has consistently deemed a proposal to be
impermissibly vague or indefinite where the proposal calls for the company to adopt, consider or
abide by a standard or set of standards established by a third party without describing the
substantive provisions of the standards or guidelines.

The Schwartz and Bell Proposals are vague and indefinite because they do not include any
disclosure regarding the fact that the Corporation cannot increase the dividend without violating
federal and New York law (as discussed above). The failure to disclose the fact that the
Corporation cannot legally satisfy the dividend increase condition set forth in the Proposals in order
to remove the compensation limitations is likely to mislead the Corporation’s stockholders
regarding this material fact. Stockholders may vote in favor of the Proposals erroneously believing
that the Corporation will increase the dividend in order to avoid the compensation limitations in the
Proposals. Stockholders are likely to assume that the Corporation need only increase the dividend
(assuming the stock price condition has otherwise been met) to remove the compensation
limitations. This would be a reasonable (although mistaken) assumption by stockholders since the
Corporation is legally prohibited from increasing dividends. Because stockholders are likely to be
misled by the disclosure, the Proposals violate Rule 14a-9 and, therefore, Rule 14a-8(i)(3)
authorizes the Corporation to exclude them. The Division has previously found proposals
excludable where they are vague and misleading See SunTrust Banks, Inc. {December 31, 2008)
and Wendy's International, Inc. (February 24, 2006).

Accordingly, based on the forgoing, we believe that the Schwartz and Bell Proposals may be
excluded because they are each vague and indefinite in violation of Rule 14a-8(i)(3).

e e sk ook ko
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If you have any questions or would like any additional information regarding the foregoing, please
do not hesitate to contact Andrew A. Gerber at 704-378-4718 or, in my absence, Teresa M. Brenner,
Associate General Counsel of the Corporation, at 704-386-4238.

Please acknowledge receipt of this letter by stamping and returning the enclosed receipt copy of this
letter. Thank you for your prompt attention to this matter.

Very truly yours,

Andrew A. Gerber

cc: Teresa M. Brenner
Donald M. and Judith A. Schwartz
Andrea Loyd Bell



EXHIBIT A

See attached.
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REVISED QUESTION FOR PROXY BALLOT

WHEREAS: The value of Bank of America Corporation common stock has diminished
over 75% from its all-time highs, and the common stock dividend has been reduced by
50%,

THEREFORE BE IT RESOLVED: That the sharcholders of Bank of America
Corporation recommend that top tier management of Bank Of America Corporation
voluntarily and temporarily reduce their compensation in all forms by 50% until such
time as the stock regains a price of 50% of its all-time highs, with full dividend
restoration,

SUPPORTING STATEMENT

Top tier management of Bank of America Corporation must, in spite of the severe
economic downturn, bear its share of the responsibility for the poor performance of the
corporation. While many jobs in the corparation are being cut or eliminated and
stockholders are suffering a massive percentage income loss, the owners of the
corporation feel top management should “bite the bullet™ as well.
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H[]NTDN & HUNTON & WILLIAMS LLP
WII_LIAMS BANK OF AMERICA PLAZA

TEL 703 » 378 « 4700
FAX 704 » 378 « 4890

ANDREW A. GERBER
DIRECT DIAL: 704-378-47(8
EMAIL: agerber@hunton.com

FILE NO: 46123.74

January 2, 2009 Rule 14a-8

BY ELECTRONIC MAIL AND OVERNIGHT DELIVERY

Securities and Exchange Commission
Office of Chief Counsel

Division of Corporation Finance

100 F Street, N.E.

Washington, DC 20549

Re: Supplemental Letter No. 2 for Stockholder Proposal Submitted by Donald M. and Judith A.
Schwartz

Ladies and Gentlemen:

By letters dated December 23, 2008 and December 29, 2008 (the “Initial Letters™), on behalf of
Bank of America Corporation (the “Corporation™), we requested confirmation that the staff of the
Division of Corporation Finance (the “Division™) would not recommend enforcement action if the
Corporation omitted a proposal (the “Proposal”) received from Donald M. and Judith A. Schwartz
(the “Proponents™) from its proxy materials for the 2009 Annual Meeting of Stockholders (the
2009 Annual Meeting”) for the reasons set forth therein. The Initial Letter dated December 29,
2008 is attached hereto as Exhibit A. Please note that the Initial Letter dated December 23, 2008 is
attached as Exhibit A to the Initial Letter dated December 29, 2008.

The Initial Letter dated December 23, 2008 stated that the Corporation could exclude the Proposal
under Rule 14a-8(i)(6), Rule 14a-8(i)(13) and Rule 14a-8(i)(11). The Initial Letter dated December
29, 2008 stated that the Corporation could exclude the Proposal under Rules 14a-8(b) and (f)
because the Proponents failed to timely provide a written statement that that they intend to hold
their stock in the Corporation through the date of the 2009 Annual Meeting.

On December 26, 2008, the Corporation received a letter from the Proponents {the “Proponent
Letter”) that included the required written statement that they intend to hold their stock in the
Corporation through the date of the 2009 Annual Meeting. However, due to the holidays, the
Proponents’ written statement was not routed to the proper person until December 30, 2008 (after
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the December 29, 2008 letter was submitted to the Division). Accordingly, the written statement
required by Rule 14a-8(b) was timely provided to the Corporation. Based on the forgoing, as
counsel to the Corporation, we hereby withdraw our Initial Letter dated December 29, 2008
requesting confirmation that the Division will not recommend enforcement action if the Corporation
omits the Proposal from its proxy materials for the 2009 Annual Meeting pursuant to Rules 142-8(b)

and (f).

In response to the Corporation’s earlier request that the Proporiems reduce the number of proposals
they submitted to one, the Proponent Letter included a revised proposal (the “Revised Proposal”).
The Revised Proposal is attached hereto as Exhibit B.

THE REVISED PROPOSAL

The Proposal recommends “that top tier management of Bank Of [sic] America Corporation
voluntarily and temporarily reduce their compensation in all forms by 50% unti] such time as the
stock regains a price of 50% of its all-time highs [sic], with full dividend restoration.”

REASONS FOR EXCLUSION OF THE REVISED PROPOSAL

For the same reasons set forth in our letter dated December 23, 2008, the Corporation believes that
the Revised Proposal can be excluded under Rule 14a-8(i)(6), Rule 14a-8(i)(13) and Rule 14a-
8(i)(11). As discussed below, the Revised Proposal is essentially same as the original Proposal.
Accordingly, to avoid repeating the arguments set forth in the Initial Letter dated December

23, 2008 in full, we hereby incorporate by reference herein the arguments set forth in Part 4 of

the Initial Letter dated December 23, 2008.

The original Proposal recommended “that top tier management of Bank of America Corporation
[v]oluntarily and temporarily 1.) reduce their salaries by 50%, 2.) forego any bonuses, and 3.)
accept no stock options at prices less than 50% of the past all-time high stock prices.” These
actions are to remain in place “until such time as 1.) the original full dividend is restored and 2.) the
price of the common stock reaches at least 50% of its all-time highs {sic] and remains above that

figure for six months or more.”

Like the initial Proposal, the Revised Proposal clearly relates to-executive tompensation. The
Revised Proposal merely collapses the three listed types of compensation {i.c., salaries, bonuses and
stock options) into the phrase “compensation in all forms.” Also, like the original Proposal, the
Revised Proposal still requires the “voluntary” action of the Corporation’s senior management. in
addition, the Revised Proposal is tied to the Corporation’s stock price and restoration of the full

dividend.
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1. The Corporation may omit the Revised Proposal pursuant to Rule 14a-8(i)(6) because it
lacks the power and authority to implement the Revised Proposal. '

The Revised Proposal cannot be implemented without consent from third parties, and the
Corporation cannot compel such third parties to comply with the terms of the Revised Proposal.
Accordingly, the Corporation lacks the power to implement the Revised Proposal. The Revised
Proposal recommends that “top tier management of Bank Of [sic]America Corporation voluntarily
and temporarily reduce their compensation in all forms.” (emphasis added) By its terrus, the only
way the Revised Proposal can be implemented is if the “top tier management™ of the Corporation
“yoluntarily” agrees to comply with the terms of the Revised Proposal. While the Corporation may
request or suggest that senior executives voluntarily agree to the terms of the Revised Proposal, the
Corporation lacks the power to force compliance by such persons. Merely asking for the
cooperation of senior executives is not sufficient to implement the Revised Proposal; third parties
must agree to cooperate independently. Based on the foregoing, the Corporation lacks both legal
and practical authority to implement the Revised Proposal, and, thus, the Revised Proposal may be

excluded under Rule 14a-8(i)(6).

2. The Revised Proposal may be excluded pursuant to Rule 14a-8(i)(13) because it calls for
specific amount of cash or stock dividends.

Rule 14a-8(i)(13), and its predecessor Rule 14a-8{c)(13), provides that a stockholder proposal is
excludable if it relates to specific amounts of cash or stock dividends. The Revised Proposal creates
a direct link between all forms of compensation of top tier management of the Corporation until
«full dividend restoration” has occurred. The Proponents do not expressly define “full dividend
restoration”; however, the Revised Proposal’s reference to the Corporation’s 50% cut in dividends
indicates thar “full dividend restoration” refers to the dividend in effect immediately prior to the
Corporation’s October 2008 dividend cut, which was $0.64 per share of common stock. This
meaning is also clear from the language of the original Proposal and is the only reasonable
interpretation of the Revised Proposal. The “quid pro quo” nature of the Revised Proposal, which
makes top tier management compensation dependent on a specific quarterly dividend payment of at
least $0.64 per share, conflicts directly with Rule 14a-8(i){13)’s prohibition on stockholder
proposals seeking specific dividends. The Division has consistently held stockholder proposals that
. seek to directly link increases in executive compensation to increases in dividends, whether directly
or pursuant to a formula, excludable under Rule 14a-8(i)(13). Unlike proposals seeking to-€stablish
general dividend policy, the Revised Proposal seeks a specific amount of dividends {i.e., $0:64 per
share) and uses executive compensation as leverage to get such dividends. As the Revised Proposal
relates o a specific amount of dividends, it is properly excludable pursuant to Rule 14a-8(i)(13).
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3. The Revised Proposal may be excluded pursuant to Rule 14a-8{i)(11) because it
substantially duplicates another proposal, which was previously submitted to the Corporation
and will be included in the proxy materials for the 2009 Annual Meeting.

The Revised Proposal substantially duplicates the proposals (the “ILPF Proposals”) submitted by
the Indiana Laborers Pension Fund (“ILPF”). In the event that the Division does not concur with
the Corporation’s view that the ILPF Proposals may be excluded for the reasons set forth in our
Initial Letter dated December 23, 2008, the Corporation intends to include the ILPF Proposals i its
proxy materials for the 2009 Annual Meeting. The ILPF Proposals and the Revised Proposal
clearly address the same issue—limiting executive compensation. The ILPF Proposals urge a set of
reforms, most of which seek to limit the level of executive compensation, including among other
things, limits on bonuses, equity awards, severance and retirement benefits. The Revised Proposal
similarly requests that “top tier management of Bank Of {sic] America Corporation voluntarily and
temporarily reduce their compensation in all forms by 50%.” Although the Revised Proposal and
the ILPF Proposals vary in specific terms and scope of implementation, it is clear that the two
proposals share the same “principal thrust” or “principal focus,” and are thus, substantially
duplicative, notwithstanding that they slightly differ as to terms.

In addition, the Corporation believes the inclusion of the ILPF Proposals and the Revised Proposal
in the Corporation’s proxy materials for the 2009 Annual Meeting would be confusing to
stockholders and, if both proposals were approved by stockholders, would sesult in alternative and
inconsistent obligations being imposed on the Corporation. The ILPF Proposals do not require that
any dividend or stock price targets be satisfied and recommend a general and permanent policy
change to limit compensation and also include an additional proposal unrelated to limitations on
executive compensation. The Revised Proposal seeks to impose temporary limitations on executive
compensation that would end once the proposed dividend and stock price targets were satisfied.
The Corporation should not be required to include multiple proposals where, if each were approved,
the Board of Directors would have no way of knowing which approach the stockholders prefer.
Further, the Board of Directors would not be able to fully implement each proposal due to
inconsistent or conflicting provisions. Although their implementation is somewhat different, the
core issues of the ILPF Proposals and Revised Proposal are substantially the same.

If the Corporation is required to include the ILPF Proposals in its proxy materials for the 2009
Annual Meeting, the Revised Proposal may be excluded from the Corporation’s proxy materials for
the 2009 Annual Meeting pursuant to Rule 14a-8{i)(11) because it is substantially duplicative of the
ILPF Proposals that were previously submitted to the Corporation.

The Revised Proposal substantially duplicates the proposal (the “Bell Proposal”) submitted by
Andrea Loyd Bell (“Bell”). In the event that the Division does not concur with the Corporation’s
view that the Bell Proposal may be excluded for the reasons set forth in our Initial Letter dated
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December 23, 2008, the Corporation intends to include the Bell Proposal in its proxy materials for
the 2009 Annual Meeting. The Bell Proposal and the Revised Proposal clearly address the same
issue—limiting executive compensation and dividend restoration— and are very similar in their

approach.
The Bell Proposal requests that the

Board of Directors amend the long and short term incentive plans . . . of the named
executive officers so that no payments under any such plan for any past, current or
future periods will be made or accrued to any named executive officer until such
time as the price of Bank of America common stock rises to the opening value on
10-6-08 and the quarterly dividend on common stock has been restored to a
minimum of $0.64 per share and both of these values are maintained for at least four
consecutive calendar quarters. : ‘

Although there are slight variances in the specific terms and scope of implementation between the
two proposals, it is clear that the proposals share the same “principal thrust” or “principal focus,”
and are substantially duplicative, notwithstanding that their terms differ slightly.

In addition, the Corporation believes the inclusion of the Bell Proposal and the Revised Proposal in
the Corporation’s proxy materials for the 2009 Annual Meeting would be confusing to stockholders
and, if both Proposals were approved by stockholders, would result in alternative and inconsistent
obligations being imposed on the Corporation. The Corporation should not be required to include
multiple proposals where, if each were approved, the Board of Directors would bave no way of
knowing which approach the stockholders prefer. Further, the Board of Directors would not beable
to fully implement cach proposal due to inconsistent or conflicting provisions. Although their

_ implementation is somewhat different, the core issues of the Bell Proposal and Revised Proposal are

substantially the same.

If the Corporation is required to include the Bell Proposal in its proxy materials for the 2009 Annual
Meeting, the Revised Proposal may be excluded from the Corporation’s proxy materials for the
2009 Annual Meeting pursuant to Rule 14a-8(i)(11) because it is substantially duplicative of the
Bell Proposal that was previously submitted to the ‘Corporation.

se e ok ok ok K
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If you have any questions or would like any additional information regarding the foregoing, please
do not hesitate to contact me at 704-378-4718 or, in my absence, Teresa M. Brenner, Associate

General Counsel of the Corporation, at 704-386-4238.

Please acknowledge receipt of this letter by stamping and returning the enclosed receipt copy of this
letter. Thank you for your prompt attention to this matter.

Very truly yours,

3>

Andrew A. Gerber

cc: Teresa M. Brenner
Donald M. and Judith A. Schwartz
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See attached.
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Securities and Exchange Commission
Office of Chief Counsel

Division of Corporation Finance

100 F Street, NE.

‘Washington, DC 20549

Re: Supplemental Letter for Stockholder Proposal Submitted by Donald M. and Yudith A. Schwartz

Ladies and Gentlemen:

Byleuerdawdnecemberza.m(thc“lnitiall.etncr”),onbehalfofBankofAmcxicaCorpomﬁon
(the i ’O,wemquesMconﬁrmaﬁonﬂmtﬂ:e'staﬁofﬂwDivisionofCorpmaﬁonﬁnance
(the “Division™) wouldnotmnmeﬂdanfomementacﬁoniftbe(brporaﬁmomhdapmposal
(the “Pmposal")reoeivedfmmDonaldM.andJudiﬁx_A. Schwartz (the “Proponeats™) from its
pmxymateﬁalsfmthe2009AmualMeeﬁngomeckholders(the“2(X)9AmualMeeﬁng”)forthe
reasons set forth thetein. Thelniﬁnllﬁttetisattachedhaetoasm

ﬁomi(spmymataiﬂsforthezm Annugl Meeting for the additional reason set forth herein.
This letter is intended to supplement, but does not replace, the Initial Letter.

GENERAL

AcopyoftherpOMisattachedheretoasE_xhﬁLﬂ. As stated in the Initial Letter, the 2009
Annual Meeting is scheduled to be held on ar about April 29, 2009. The Corporation intends to Sle
its definitive proxy materials with the Securities and Exchange Commission {the “Commission™) on

or-about March 18, 2009.
Pursuant to Rule 14a-8(j) promulgated under the Securities Exchange Act of 1934, as amended (the
ATUANTA AUSTIN BANGKOK BEDING BRUSSELS CHARLOTTE DALLAS HOUSTON {L,ONDON

LOSANGELES MCLEAN MIAMI NEW YORK NORFOLK RALEIGH RICHMOND SANTRANCISCO SINGAPORE WASHINGTON
wwwhuaton.com
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“Hxchange Act”), enclosed are:
1. Six copies of this letter, which includes an explanation of why the Corporation believes
that it may exclude the Proposal; and
2. Six copies of the Proposal.

Aoopyoftbisleuerisalsobemgsenttotherponcnts as-notice of the Corporation’s intention to
amit the Proposal from the Commaﬁm’spmxymmﬁalsfurmcszAmaleﬁng.

SUMMARY OF PROPOSAL

umposalrecommends“thatmpﬁumanagementofBankofAmeﬁcaCotpmaﬁon [v]oluntarily
and temporarily 1.) reduce their salaries by 50%, 2.) forego any bonuses, and 3.) accept no stock
opﬁonsatpricmlwsthansofﬁ:ofﬂ:epastall-timchigh stock prices.” These actions arc to remain
in place “until such time as 1.)ﬂ1eoﬁgina]fundividendismswwdand2.)ﬂnpﬁoeofthcmmmm
stock reaches at least 50% of its all-time highs [sic] and remains above that figure for six months or

more.
ADDITIONAL REASON FOR EXCLUSION OF PROPOSAL

TheCorpmaﬁonbeﬁwesmattherosﬂmybepropeﬂyommedﬁomﬂwpmymamdalsfm
the 2009 Annusl Meeting pursuant to Rule 142-8(b)(2) and Rule 142-8(f) becanse the Proponents
havenotprovidedawﬁnmsmemmthdicaﬁngthattheymﬁendwhddmcirstockhme
CorpmaﬁonthroughﬂxedatcofthezowAnnualMeeﬁng. Rule 14a-8(b)(2) provides that in order
fmtherponmmwbeeﬁgimewsnbmhashmhnldcrmoposalmmeMAnnudeﬁng.me
Proponents must provide a written statement that they will continue to hold their securities through
the date of the 2009 Annual Meeting. As described below, the Proponeats did not provide the
reqnﬁmdwrmensmwmcmmmcmfm.makuposﬂmybeomimedﬁomwcmmomﬁm‘s
proxymatcrialsfortheZCDQAnnualMeedng. '

As noted above, the Proposal was received by the Corporation on November 29, 2008. The
Pmponentsﬁaibdmsmineithertherposal or accompanying cover lefter that they intend to
holdtheirsecnﬁﬁesthroughthedatcoftheZOOQAnnua]Meeﬁng. The Corporation informed the
Proponents, by letter dated December 10, 2008 {the “Defect Letter™), of this defect in their
submission. TheDcfthznerspedﬁmﬂquu&mdthatmerponenspmvidcamiuen
statementthattheyintendtoholdtheirsecuﬁﬁ&sthmughthedateoftheMAnnualMeeﬁng. A
copyoftheDMlcﬂerisaﬂachedheretq as Exhibit C. The Defiect Letter was sent to the
Proponents by Federal Express on December 10, 2008 (a date within 14 days of the Corporation’s -
receipt of the Proposal). The Defect Letter clearly notified the Proponents that thoy had 14calendar

days from their receipt of the Defect Letter to provide the requested written statement. In addition,
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the Corporation provided a copy of Rule 14a-8 with the Defect Letter. According to Federal
Express tracking records, a copy of which is attached hereto as Exhibit D, the Defect Letter was
received on December 12, 2008. As of the date of this letter, the Proponents have not responded to
the Defect Letter and, specifically, have not provided the required written statement that they intend
to hold their securitics through the date of the 2009 Annual Meeting.

The Division has consistently concluded that a shareholder proposal may be properly omitted from
a company’s proxy materials pursuant to Rule 14a-8(b) and Rule 142-8(f) where the proponent
failed provide the required written statemesit. See Bank of America Corporation {December 28,
2007); Harleysville Savings Financial Corporation (October 23, 2007); and Viad Corp. {March 19,
2007). Accordingly, the Proposal may be omitted from the proxy materials for the Corporation’s
2009 Annual Meeting pursuant to Rule 14a-8(b) and Rule 14a-8(f).

CONCLUSION

On the basis of the foregoing and on behalf of the Corporation, we respectfully request the
concurrence of the Division that the Proposal may be excinded from the Corporation’s proxy
materials for the 2009 Annual Mecting. Based on the Corporation’s timetable for the 2009 Annual
Meeting, a response from the Division by February 3, 2009 would be of great assistance.

If you have any questions or would like any edditional information regarding the foregoing, please
do not hesitate to contact me at 704-378-4718 or, in my absence, Tercsa M. Brenner, Associate
General Counsel of the Corporation, at 704-386-4238.

Please acknowledge receipt offhis letter by stamping and returning the enclosed receipt copy of this
letter. Thank you for your prompt attention to this matter.

Very truly yours,
W—
Andrew A. Gerber

ec: Teresa M. Brenner
Donald M, and Judith A. Schwartz
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ANDREW A GERBER
DIRECT TAAL:TD-378-4714
BIAL: spobo@huonson
FILRING: 4612374
Deceniber 23, 2008 Rule 142-8
o .
Sewﬂﬁ%!andnxchmsecmnisﬁm
Office of Chief Counsel
DivisionofmpmnﬁmFmM
100 F Street, NE. *
‘Washington, DC 20549
Re: memwmmm&m , Fond
smckholdﬁpmpmalsnhmhtedbydmAmcdeedamﬁmdSmcomy&
Stockholder by Andrea Loyd
Smmsmwmnﬂdm and Jodith A, Schwarte
1 adies end Gentlemen:
Pursoant to Rule 141-8pmmlgmdudﬁﬂ35ewﬂﬁesmmd1934.asmm
m.mdasemmselmnmkofm:ﬁmcmpmﬁm.anehwm {the
), we request fhaat the Staff of the Division of Finance
(M%Mﬁwmwwmmdwmwmimmmmunm&mnhm
materisls for the CorputaliM'smOBAmualMeeﬁnsd‘ (the “2009 Annual
Meeting”) the descﬂhedbdowﬁ:rmemﬂﬁmﬁahmdn. The statements of fact
Wwwmmnemm
GENERAL

supporting :
uscliwartz Propesal”) mwmmwasmcwmm.mm
Benmdsmmma,“&ogunmfﬁfmmdnﬁminmcpoxymamiﬂﬁmthcmm
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Meeting. mwwmmmmwmmum
Propost: (callectively, f “Proposals”) aro sttached hareto ss Exhibit A, EXHibit B, Exiibit O
and Exbibit D, respectively. mm,AnnnalMeeﬂngisschadnledmbemdoncrw
April 29, 2009, TheCmpmaﬁnninwmhmﬂIehsdaﬁniﬁvepmxymaudkahh&eSecnﬂﬁs
andExchangeCmnnﬁssim(me“anmﬁsim'J on or sboat March 18, 2009,

mmmsmmww.mmmmmmmmmdm Iam
neeusadtppacﬁcelnwinthesmesofNonhmoﬂnamdMuylmd.

Amﬁdﬁﬁmhﬂmbehgmmwh?mmmmdﬂnmponﬁnu’amw
mmmmhmmwpmﬁm'-mmmmmmmmm

SUMMARY OF THE FROPFOSALS

. mﬁumu@mwwmnﬁmm)mmMmm&mm
tmes the executive’s arnual salary;

. mquimmtthmmjamyofmmmpemﬁmbeawuﬂedinﬂmfmof
MWWM&WW‘&W

. aﬁemmmwmckop&mawutk.mmstheopﬁmsmeinduedﬁpeum
mmwmw&mmmmsmkpﬁwmmmmde&

® adopﬁmdmeqnitymwnﬁmmquimmentmnﬂaﬁngﬁmaeniamaﬁmhnldmiba
funmmofﬂwiremploymentntbastﬁ%ofﬂmshmofsmckomhwdthmghaqn&y
awards;
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. 'pchmiﬁmufgueeleiamdwsﬁngfuranmemdeqnityawaﬁs:
. e fmmmwmmmmMMWmmm

. aﬁemonﬂwaccmalufmﬁmmmmﬁtsmduanympplanmtﬂaecuﬁve
yetirement plan. :

759 of net after-tax shires™ The ARSCME Proposal was received by the Corparation by
incdnﬂemNmmbEIT,muS&pmmsmﬂudm

The Bell Proposal
The Bell Proposal requests that the

Board‘prirammmmdthelongandshmtmnwalm.. . of the
nafnedexea:ﬁveoﬁmsothuthopaymﬂmﬂa‘mjrmhphnﬁrmym
amana'fnmmpaiodswmbemndeormmdwanyhamedamﬂwm
mtﬂsnchthmnsmpﬁcaofl;ankofhﬂwﬂcammmsmckﬁsumﬂw
openhgvamem-lmmmqmnnﬂydiﬁdmdmmmnswckhmm
mmdmanﬁninmofmﬁpashmandboﬂmfthmvdmmmdnmimd
for at Jeast four consecutive calendar guartess. ' ’

mndlnopmdmmigimnyrecdvedhyﬂowpmaﬂmmNovemberl&Mmﬂw
subuegmﬂymﬁsedmnemherzw.




msmmpmdmmm&“mmpﬁummgm!ofnmkdm

REASONS FOR EXCLUSION OF PROPOSALS

L mmrw—mmmmmmmmmbcpmpeﬂy
Wmmmmwmmmmmmmbu&s@
becunseﬁn]LPFhasvinmcdtheompmpnsalﬁnﬂtaﬂm

2 MMMWﬁmmmmﬁMWmmmﬂwu
mwmmmmmmmmmmu
Mxmmmmmuwwmmm»mm—
8GX11) mummmd@ﬁmummﬂa&mm
mmmuwmumdu&dmhwm'smmmmwm

a mmwmwﬁmmmmmmmyum
mmwmwmmmmmmmmmmﬁ)m

mwwmeMmmmmmowmﬁpmﬁmmw
i mdsknlsMu—Savd(ﬂ)Rnlelmtm)begmetha

that the Bell Proposal may be y i
Mecting purspant to Rules 142-8(3)(2) and 142-8()(6) because the Bell Proposal, if implemented,
mﬂdmeﬁnCmpmnmmﬁoldemekw, , the lacks

tho anthority to implement the Proposal Tn the event that the ILPF Proposals are not found to be
mwwmmwmmmmnmmumy
mmmmwmwmmmmmmm 148-8(X11)
‘becanss the Bell Proposal subsmnﬂaﬂydnpﬁm.apﬂorpmposal(i.e;tknPFPmposak)that

4. ms&mrmm—mcmaﬁmwﬁmmms&mmpom may be
excluded purspant to (1) Rule Iks(n(abecmwememxpo:aﬁmhcksﬂnpowcrnnd muthority
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to implement the Schwartz M@Rublﬂﬂ){lﬁ)bme&smmw

selates to  specific amonnt of dividends. In sddtion, in the event that the ILPF Proposals ere

st found to bo excludable by the Division, the believes that the Schwertz Propossl
be ymﬂmdﬁumhapmxymamabﬁurmeMAnnnﬂMgpmmmm

prmymﬂmﬂlfathemmﬂeeﬁns to Ruale 14a-8()(11) becanse the
Schwartz sobstantially duplicates & prior (G.e., the Bell Proposal) that will be
Wmmw’smmmmmmm

1. Exciusion of the YLPF Propossls.

mmrmwﬂmuoﬂmmmm Rule 142-8(c) provides that each
an@wmm@mbawmamm
mmmmwammmmmmwmﬁc
snmiber of proposéls to one within 14daynﬁmnnnﬂﬁnaﬁonafﬂndeﬂaabyﬁzem.
Ni wwmummwmmmmofmm
mmmwmwwmmm 14a-8(c) because they consist
ofmmﬁmonnpmposuland.-infnct.coqsﬁmtamyas seven separate proposals. The ILFF
Proposnhwaremcdvedby tl:eCm-pmaﬁnnmNovemberl‘l,m By letter dated November
E.mmmymﬁmnoﬁﬁedﬂwwmmtmbudsslmﬁdmdmua%@md
thtamvisedpmpaaalbesubmmdmﬂlemaﬁmwlﬂﬁn 14 days of the ILFF's
of the Jetter. Ampyamnmm.zwsmistWasmm
theeﬁdmofﬂxemsmwiptdmmmNmzs.m is attached as Exhibjt K.
ma&mamm.mmmmmmmdwumqm

The ILPF has mwmmmmmmmmmmby
wmmwmwwamﬂmbymmmm
Wmmmhmnmmmlmpﬂnfm'

«#
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1976). ‘Ihlﬂmﬂwmpomlswﬁmhiamﬂoﬁzmmmpﬁl 1, 1993) (proposils
nﬂﬁeﬂby&epmﬁ@tdﬁe&nﬁntﬁﬂﬂdmbomddmm).mmw:qrm
mmeﬂ:mndnsle.wandmedmifyingeom Auzemlt.tthmpm‘aﬁonbeliﬂesﬂnit
meMWhmﬂmﬁﬂ:Rﬂqlﬂ(ﬁﬂ)Wd&eMs
fdlummmptywhhnﬂoln-&(c).

AM&MFW@&M“:W&WW:@& they
corporate governance matiars, M'mwwmn)m?mmm

y compensation
M—Wqﬁywmﬁmmmwﬁmgwuh@)mam
“hoid-to-setirement” cnsharuofsmckobtmaﬂrmghe@&ynwud&ﬁ)pmﬁhh
;wekmdveﬁngﬁwdlmvmdequityawud&(s)ﬁmhmmmmmgﬂmw _
mm&nmw&ﬁnwmpmﬂ[dnmlﬁ—pmMMwmmm

‘however, proposals :
violating Rule 14a2-8(c)." smazmca.pom(ms.m See alse, Torotel, Inc.
mml,mmwmwuﬁmamya.m Thecmnponentpmﬂfm?

emmuﬂmncmatywnnb 14a-8 gnd the proxy mules generaily.

Undetﬁ:epmxym!es,ifthempomﬂmm these soven proposals as a single
m&mmmmmwmﬁwmmmmum-m
question. Rule l@smmmmmwmammmu“dnﬂy,
Wmmmmmuwmmmmmm.

mvmnmmmmmmmmqumm
ﬁomrnmmmqmwmpml In the event that the

mvidmdouwmmﬂmmaemmmpmﬂsidmdﬁedm.&nmxpmaﬁm
bdmmmachymmmmmamdMﬂy,ﬂmmo&kmumwh
See ompwmmmmm, 1998) (the Division noting that “while it
doesnmneosaaﬁlyageewﬂhﬂnc«:mpany’s assertion that the proposal contatns five separate
we believe that that the proposal doescominmwethanmegopbsal"). Even if the
mviﬁonwuewchmmﬁzetheﬁtstﬁxhemsﬁstedabowasrdzﬁngmaﬁngkwmept@e.
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Wmmmmwxmmmmmﬁemmm
mugldmﬁxmmbcneﬁmmdm‘mympplémmlaewﬁwwﬁmmntﬂnﬁmﬂyem
Wpﬁmlybechuactcﬁzﬂdm executive compensation. Ta fiact the, the ARSCME Proposal is

mmmxmmdmmdmmmdymmmaw
dﬂvenbyccmpmsaﬁmlwdsmparfor- . As noted in the AFSCME Proposal
wmtqnmm@mmmammmmsﬁmm

Conclusion. Mmmmmmnmmmummmm
ratecials pursuznt to Rules 14e-8(c) and 140-8(f) of the Exchange Act.
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| 2. Exdusion of the AFSCME Proposal.

masmmﬂmmﬁmmmwmucmmﬁmmmmmm
Pmpumkmyhndn&dﬁxﬁemmmmmucaphmﬁmbdmmm
AFSCMEPmposnlmaybeexcludedﬁ:rmemmmm.
Rﬂsl&-sﬁxu)pemﬂistheuduﬁm&ommacmpmaﬂm'gmymamﬁakdam
mmmmnymmmmmm,mwm
mmbhﬁmh-mmmm’smmm&emmﬁn& .
Proposals do not need to bo idetical to be excluded pursuant to Ruls 14e-8(IX11). The

Mwmhmommmﬁmwmmwmmby :
popmmﬁngiudepmdmlynfaachoth&' Sacurities Exchange Act Release No. 34-12598
Quly 7, 1976). mmﬁsimhasmndsmﬂyeonclndedmnpmpmkmbaduded
m‘gﬁndyﬂﬁm”mmwmhmpomlsmymumm@dm See,
e.g., Pacific Gas & Electric Co. (Februery 1, 1953). As discussed below, the principle thrast of
mmmummwkmmmmm

Tn the event that the Division does not concar with the Corporstion’s view that the JLPF

may be exclnded for the reasons set farth above, the intends to inclode the
mmmvaymmmwmmmmmmwmmm
Annnal Meeting, mmmﬂumwmﬁwmmdﬁw
address the sams issue—adoption of 8 75% hold-to-retirement policy. Although the ILPF

mm@hmﬁdy'dmmmeMtksmWW
q@ﬁ@pﬂﬁm”mﬂmﬂm.mbshnﬁzﬂ;dupﬁmﬁée.&whhﬁmﬂhgﬂnkﬂighﬂy
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mamu-wmmmmls.wdswwmmmmm
mmmmdaﬁwmwm X in

mmmdwmﬁmmmm.mmmmmmm—
adopﬁmofa75%hnld-&o—m&mnm1polky.

fa sddificn, the Corparation believes the inclusion of the ILFF Proposals and the ARSCME
-Wmmwm’smymm-mmmmmmdum
wsuxkhldemaniﬁbommmswmeappmvedbysmkhoﬁm.wcddmdtmdmﬂw
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mmﬁsmtubﬁgaﬁmbdngmedmﬂ»(mlﬁmhmmmcwh
Proposal’s desired result. mmmmmwammw
mmmmmw mmmmwmmmm
ahtﬂnedﬁraughqﬁtyavmﬂ&whﬂememmmmmhmmm
shares. mmwwmmmmmmwwm
fmplemented if approved. mc@mmwmumdmmmmmmh
whmﬁmdmmﬁanmddnﬁmawoddhmmmofkmwhgwm
wummmmmmdm&muwwﬁmymﬂm
eachhopmddnetoimmsim«cmﬂicdngpmvmm Although their implementation is
mwlmtﬁﬁum&ﬁcmhmuﬂxdbvmmdmemwmm
Proposal sre substantiaily the same.

A may
matesials for the 2009 Annnal Meeting pursoant to Rule 142-8(1)(11) becanse it is substantially
Wmdﬂmﬂﬂhupo@sﬁ:ﬂmpmﬁouﬂymbmﬁdtoﬁecm

3, Esclosion of the Bell Proposal.

A. mcmmmmmwmmmmw)m
lhﬁobmmwwdbpmvlﬂeﬂmmqumdm

suppnrtdthel’mpomzt’utockwnﬂsmp-

mwmmwwmmmmmmmm
: mmmmmmwmm 142-8(b) and 14a-8(f). Porsuantto .
Rnhldﬂ(b).lpmpoqmtmnmmmmdﬁm&m in market value of voting
wmﬂﬁﬂﬁrﬂhﬁ@mpﬂabmbmﬂﬁngﬁemﬂmﬂnﬂstm?ﬂmmhddﬁme

CmpmﬂmampyofwhichismhedmmmmmemmNm%,
2008. The November 19, 2008 letter spocifically refarenced the 14-day-deadline and provided
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MWM“MWMWn

that is held at UBS. mmmmzmmamm “The Trust has owned 21l of
'ﬂnBACnlmslongerthmmyem”

Todmmomﬁdwmmmpmmmmvmwndlmmwm

mmmmmmmmwmmmq@m
mmmmmdnmw,mmmgmmwmﬁmm
dummwwmmummmmuWMut

. m@umm«,msmwmmmmmmm
the ber sharcs of common stock between Noveaber 19 and November 29, 2007, which

mmmmmmmmammxmmmm




AR
December 23, 2008
Page 12

ownsship from December 10, 2000); Ttme Warner Inc, (Janmary 21, 2005) (proponent’s
mummmmmmmmmmmwnmmm
mmucg.s.m@mrsmm»mﬁmdmmmmmmmm

smmmmmmmmmymdhm&mﬁp
mmmﬁlmmmmmmmymmwdm1&
m& Accordingly, the Proposal may propedy be omitted from the Corporation’s proxy

B. mmﬂmwmnmm&opmlmnmhlmnﬂ
lmm(ﬁjbemmthendl&npml,ﬂhnplemmﬁ‘,mﬂ causs the
Cmpmaﬂmmﬂdmmw,mﬂ,aeumﬁnﬂy,ﬁs
c@mmmmmwwﬂnm

I;ﬂeu:-sﬁja)pemﬂm“ompmymcxdﬁeapmposdﬂﬂmpmpoﬂlwmldmﬁm
company to violate state law. Rule 142-8(1)(6) permits & registrant to omit & proposal from jts
‘mnnwiakif,nponpmap.“mnmmpmywmﬂdmmopowammmmﬁymhnplm

M;Mmmﬁmmmmmmmmma
mwmmmmammmmmmmmﬁm'smmm
Stook Plan. MMmMmmaWMU&BAwﬂdw:ﬁ
an Stock Option Award Agreement, respectively. Each of these agreements ars govemed by -~
Delaware law. mmpeummmﬂymnd!nsmm&mmm
smmmmmmmmuymmmmmmmm‘m

mmﬂmmm@mﬁmmnnﬂamnywmmhsdnbﬁwmm
outstanding Restricted Stock Units Award Agreemsnts and an Stock Option Award
mbmchofiswnugmﬂobugaﬁmeakepayMMmmdinsxwuﬂs,anhvidaﬁm
of Delaware law. The Division has consistently permitted the exclusion of stockholder proposals
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to Rules 14a-8(1)(2) and lMﬁ)(Q.amlﬁcpxedwmmeh.Rn]ﬂ 14a-

acm)m1wcxaﬁmwmmmmmmmmg
contractual obligations. See NetCurrents, Inc. (Junel,zmn;msamcuCorpomﬂm(Mnch

28, 2001); CoBancorp Inc. (Reébruary 22, 1996); and Pico Products, Inc. (Septamber 23, 1992).

mpm:ﬁon’swnmmlobngaﬁohs.lnviohﬁmufnelmhw. Accordingly, the Bell *
Proposal is excludsble under Rules 14a-8G)(2) and 14a-3(1)}(6)- i _

c mwmmummmnmmmmum
mawmdmmam&mﬂm

Rule 146-8()(13), and its gredecessar Rals 14a-8(S)(13), prsvides that a shareholder proposal s
axddahleif_itrdmmw&ammafmhormm '

amount (Le., $0.64 pex share per for four cansecutive quartezs). ‘The “guid pro quo™
netare of the Bell which mekes Jong and short texm incentive named

Proposal,
memummywpmdnwmwm
o ficts directly with Rule 142-8()(13)'s prohibition on sharcholder proposals seeking specific -
dividends. mmﬂﬁmmmmymmwmmwmmm
increases in executive to increases In dividends, whisther directly or pursuant to &
goraonls, exclndshle under Rule 142-8(X13). For instance, the Division fiund the proposal in
Xcel Energy, Inc. (March 14, 2003) excludsblé pursuant to Rale 14a-8()(13) where the

Wmmammm@dmmwmmmm
increases in the-common stock

mwmmpmmmMelMcmS)'asammmhﬁngwm
amounts of cash ar stock dividends.” In Central Vermons Public Service Corporation
(Novmbm%.l%thevhdsimfomdapmpoul“mmthe&ddmdmasSmBa .
qwu”exch;dable“mdetknle lM(cm)uammrdaﬁngwwiﬁcmmsdfashor
stock dividends.” See also Echlin, Inc.{October 16, 1995) (proposal requesting the freezing of
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-mmwmwmmmmmmmmpmwwm
&ﬁdmdmhawsﬁbyﬂ%fomdadudabhpmm‘;twm 14a-8(c)(13) as relating to “a
spedﬂcamountofmshdividcndm:mbmrmPawcr&LigPdCanpmy(Febnmy 12, 1996)
{proposal calling for “po pay raiscs (oor cost of living raises) to the Board of Director {sic] or the
top twenty(20) [sic] ﬂemﬁmoftbeﬂmnpanyinmymthadividmﬂsmmtincluﬂbyu
Jeast one cent ($0.01) per common share for that year” and “{njo bonnses . ... unless the dividend
hmhuemedbytwocmﬂ(&ﬂ!)puahne”mfonndadﬁabhmduknb 14a-8(c)(13) as it
Wmamﬁﬁcmmdmmﬁw;mdnebmumdﬁxlqu
(Fehroary 21, w&mpmﬂxquaﬁnghpmmnmminmhrymdbrmmpwmﬁmof
senimaxncuﬁmmddhwtmbemgmﬂﬁmﬂuhmvminmmﬂmkdbﬁmﬂsm
found excludable pursuant to Rule 14a-8(c)(13) as relating “to specific amounts of cash
dividends™). Unﬁkepmpouhaeekiﬂgmmbliahgmaaldividmdpoﬁcy,ﬂnﬁenhopm&
lﬁemw&mudm@aspeﬁﬂcmmddiﬁdm&mdmmw

mmmmmwmmmduwﬁcmmwﬁ Asthe
mmmmammofmnhmymmmmwm

143-8_(1)(13).

D. The Bell Proposal may be excinded pursuznt to Rule 14a-3()(11) because it
another proposal, which was previously suhmiited to the

substamtially g
Comnrnﬂonmdwmbeinchdedlnﬂnpmxymmlﬂsforthemm

Tn the event that the Division does not cancur with the Carparstion’s view that the ILPF
Wamhmmfmﬂmmmmmmmwmmum
Pmpcaalmaybeexclndedpmmmnule 142-8(IX11). Rule 14a-8()(11) permits the
mm&cmﬁm'smmmmaammmmm
duplm‘mmhupmpommavimﬂymbnﬂnedbymuhcrpmponmtﬂmmbehwluddin
ﬂ:ecnlpmuﬁon’spmxymxtaﬁalsfortbesamemeeﬁng. Proposals do not need to be ideatical to
be excluded pursnant to Rule 14a-8()(11). The Commission has stated that the exclusion is
inmndedm“eﬁminatethepossibﬂitynﬁhmeholdmhaﬁngmamidxtwomme
mbmnﬁallyidmﬁcalpmposﬂssubmdmmimbypmpmmgindepwdmﬂyof
each other” See Securities Exchange Act Release No. 34-12598 (July 7, 1976). The Division
mwymmmmmpmmyuummmmmmﬁmy
duplicative suchpxoposahhavethcsame“pﬂncipalﬂ!mst”ot“pdncipalfm:s.“
notwithstanding that such proposals may differ s to terms and scope. See, e.8., Pacific Gas &
Electric Co. (February 1, 1993), As discnssed below, the principle thrust of the ILPF Proposals
are the identical to the Bell Propasal,




mHMmM(mM),meﬁmmquumdﬂnmpﬂmdaﬁwm
WWWWW&&W&MM&:
ammalmdlong&mlhmﬁvepaympon_ents ntubdowtbepargxmpmedian.(z)ﬂnt

majoﬂydmrgulmgmwm?m!aﬁmbepﬁﬂﬂmughperfcmmwmdmmdmplyﬁm

cenmﬂaargnedthm“auofthc...prbposahhnveutherﬁncipdwmeﬁmmof
compcnsmionand.direcﬂyorlndimcﬂ ,]inldngsuehﬁnﬁmwminperfonnancesmndxds.’
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regquested L

the yeer.” mmvisimwnmnedthntheﬁeHSawhpmymalqwmsnhsmnﬁaﬂydnpﬁuﬁm
Seeaba,Pac{ﬁcGas&Ekm'k‘Cquany(Fehumi. 1993). As with the proposals discussed
mmm-mwmmnwrwmhm of implementation
mhoddogy.meyqlmﬂyaddmmcmmmandpdndpd—ﬁnﬂmﬂmsmm

mmmmmmmmmdwmwmmmmm
mc@mm’smmmmwmmmmhmﬂngm

MrimﬂmﬁmhsmwhﬂﬁﬂmnmcmwaofmnPFPWmdm
Proposal are substantially the same. ' :
Hmcupmaﬁm&smqniredmmwmemnopwhmmmmmhhﬁrﬂnm
mm,mnmwmuummmcm'smm&
the 2009 Anmial Meeting pursusnt to Rule 14a-8(IX11) because it is substantislly doplicative of
ﬂtelLPFPmposdsthatwg:epmviouslysnbﬁnedtodowpmﬁm

4 Exciusion of the Schwartz Proposal.

A. The Corporation may qnﬂttheSchwmiszposalpmsnantmmﬂeua-sa)@
bewmenhnksthépomandmhaﬂtymhnplunmthesawaﬂz?mposd.

Rule 145-8G)(6) provides that a company may omit & proposal *if the company would lack the
powerorauthorhytoimplenmnnhepmposal.” The Schwartz Proposal cannot be implemented
wi&omwnsen!ﬁomthkdpatﬁes,mdtheﬂorpmﬁmcannotwmpdsuctharﬁesm
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comply with the terms of the Schwartz Proposal. Accordingly, the Carporation lacks the power
' mhnp]mmntthesawampmpml.

msmumpomrwommmdsmm“mpﬁummWomekofwcmmﬁm
[v]ulunlarllynndtempmaﬂly1.)mdncetheirsalnﬁmby50%.2.)faegomyhnnmu.ands.)
sccept o steck options atpﬁmlesnﬁ:anSO%ofpastnll—&melﬂghmnkmim.”(mnphaﬁ

tes implemented i if the “top tier

ofthacmpmaﬁon“vdmmﬂly"agteesmeomplyniﬂ:ﬂnmoﬂhemm
Proposal. Whﬂeﬁecmmﬁmdmmmpowutomqnutumggmﬂﬂmiu
necuﬁv%vdmmﬂlyngmemﬂwmofﬂw&hmemposnLﬁmCapmﬁmhmmpowu
1o force compliznce by such parsons. Myaﬁngfmﬁnwopemﬁmofunioraewﬁmis ‘
mmwmmmmmwmm‘mmmm )

independently.

to govermnent oversight and regulatary approval); end American Electric Power Compary, Inc.
(February 5, 1985) (propasal req theeompleﬁcnofanuclearplan’tthnwa‘sjdhﬂycwm
by two unafiilisted pecties).

‘Based on the foregoing, theCmpomﬁanlacksbothhgalmdmﬁcdwhoﬁty_MWMﬁie
Pmpdsal.and.ﬁnm.ﬂnhoposnlmnybeexclndednndetnule _14&86)(6).

B. The Schwartz Proposal may be exclnded pnmnﬂhkﬂelﬁ-&(l)ﬂ&bmseit
mﬂstursp&cumomndmhnrsmckdmdend&

Rals 14a-86)(13), and its predecessor Rule 14e-8(c)(13), provides that a sharehclder propasal is
excludable if it relates to specific amounts of cash or stock dividends.

mscmumpmdweksmmummwwmmm.bmmm
opﬁongmmdmpﬁermmagementoftheCurpcmﬁonmﬁl“theodginﬂﬁﬂldiﬁdwdis
restored.” While the Proponent does ot expressly define this term, the Proponent's reference to
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mmpmn'smwmﬁﬁmmmwzmmmm“oﬁmmu
aﬁwmmwmaﬁmhmmmdymmummaﬁmm
which was $0.64 per shere of cammen stock. The “quid pro quo™ nature of the Schwartz
Mwﬂ&Mthw&ﬁmeawﬁ:qmﬁeﬂy
dividmdpaymentafatmw.ﬁpu‘shaw.cmﬂlcndirwﬂywiﬂxkule 14e-8(X(13)'s
mﬁ'niﬁmpnshnuhdd&p:cpo%mﬁngspecﬁcﬁm The Division has consistently
wmmmwmmmmmmwm
mmmm.wm&wﬂyamwmamh&m&hmmm-
8GX13). mmmmvwmmmpmpmdmmmm (March 14, 2003)
excludable puxsoent to Rule IMd)(ls)whueﬂ:cpupmmmquesmda)nmdnmminmd
@d@ﬂmgmmmmmduhﬂumwyummnymm
mpmmphmemhmgmmsmm&ndmﬁnnmﬁm&m&@m
andbcnnsamﬁlthe_divi&ndpm'nharewasresmredmﬂ.sn. Further, in Banknorth Group.
Ine. (February 16, 1995) (“Barknorth™). & pmposal»wedfm"{n}obomaes.mdayvm _
opﬂﬂwotbﬂfamscfhmnﬂvempmsaﬁmm]beawmdmﬂnmnpmy'aofﬁmm
mamm&ﬁdmmmmmmmmmslmpumpﬁm
1990.” mmvwmﬁmdﬂpbmhowmﬂadddabkmﬂnimmua-&cxmrs
amaﬁa’:dnﬁngmspedﬁcmomufmhormckdividend&” In Central Vermont Public
Service Corporasion (November 30, lm,mmﬁdmimnﬂamd“mmme
mﬁdmdwsssmaqmm”wWhWMIMchS)asammmﬁngm
gmounts of cash ar stock dividends.” See also Echlin, Inc. (October 16, 1995) (proposal
MMdemewmmmmm

“[a]o bonuses . . . unless the dividend has increased by two cents ($0.02) per ghare” was found
excludahle nnder Rule IMcXIS)mﬂmwaspeciﬁcmmdmhdiﬁdmds");md
MPmmugkmmmzl.'lwﬂwmmmw
hmamhsﬂmm&mcmpmsaﬁonofmm-mdthhmMﬂmﬁw
increase in common stock dividends was found excludeble pursuant to Rule 142-8(c)(13) 23
xelﬁing“mapﬂcmnountsufcash dividends™). Unlike proposals seeking to establish general
ﬁﬂdmdpﬁq.hsmwmmmdmﬁmmdmmaipedﬁc

amount of dividends and uscs executive compensation as leverage to get such dividends.
mxummmmmmmhpamdawﬁﬁmimjm& Asthe
Schwamempwdmhmwamdﬁcammmofdiﬁdends,itispmpedyqxdudnbhpmmm
Rule 14a-8()(13). |
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C mﬁdwmrropnmlmyuachddmmmmkMIhﬂmMmemn
Mﬂymmmpromm&mpmmﬁm
- &momﬂmmdwmhhdudedmm‘mmmhkfprthemm

Meeting,

The Sckwarty Prapasal Substantially Duplicates the ILPF Proposals. In the event that the
mﬁﬁmmmwwﬁhmwm'sﬁewmmmmmmkmﬁm

Bmmmmmmmmmmmmcmmmmm
Schwartz Pr may be excloded pursuant to Ruls 14a-8()(11). Rule 14a-8(i)(11) permits the
exchdmﬁomﬁncmpomﬁm'smymmﬁalsofamckhnmﬂmsdﬁ:nsubmnﬁﬂy

i i : that will be incinded in

snbsmﬁnnyidmﬁedpropnakmhminedmanmbypopm: acting independently of
each other” See Securities Exchange Act Release No. 34-12598 (July 7, 1976). The Division
mm;mmwmmmuawmmmwmy
dupﬁcaﬁvcwhmmchpuposahhavethem“pﬁmipﬂﬂnmﬂ‘mwwfms.‘
notwiﬂxmndinsthn:mchpmposﬂsm_diﬂhaswwrmsmdwupe. See, e.g., PaclficGas &
Electric Co. (February 1, 1993). As discussed below, the principle throst of the ILPF Proposals
are the identical to the Schwartz Proposal. )

hﬂ:spvmtﬂmﬂsDivisimdoesanwrwithdnCmaﬂm’sviewthﬂmem
Wmummmmmmmwmemmm
mnuposg!xpeﬁwﬂymhmmedbymﬂnrpmponemhintmymmﬂakfuﬂwm

eg

“lppﬁermamgammtofnankofAmdehCurpmaﬁm[v]olumadlyand
mmponﬁlyl.)ranhmthdraalnﬁesbym%,z.) forego any bonnses, and 3.) accept 1o stock
opﬁcnsatpﬁceslmﬁmnﬁﬁ%ofmepmtan-ﬁmemghsmckpdes"mﬁlmmm
heen met, Although there are variances on the specific terms and scope of implernentation, it
seemsfaidyc]wﬂmtthatwopmposﬂsshmethcsme“pﬁmipalﬂnm” or “prncipal focus,”
.andamghns.mbmnﬁauydupﬁwﬁve,nmwhhsmndingmmrheydishﬂydiﬁammm

hﬂmﬂbuemaﬁoml{swwe),ﬁ;eﬁmtpmposﬂ requested the adoption of a five part
uexecutive compensation plan” that included: (1) the establishment of compensation targets for
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gnnogl and long-term incentive pay gt ar below the peer group median, (2) that

m:goﬂtyofmetlong—temmaﬁmbepﬁd throngh performance vested, not sinply time

waed.eqﬂhymmﬂs.(a)mmgicnﬁmghgndrdnﬁwwdghﬂngofﬁmnddmdmn-ﬁmdﬂ
M(ommmmmwmmﬁwmm

compensation
mmﬁmmmmmmmmmym@hﬁn In
&M(secabove).ﬂnﬂmmquummﬂaninmﬁwawmkhe“ﬂed

i 'y'mthemvenmgmwﬂutﬂlemd'aﬂheyenr.”‘-MswcudBMmd

thataﬂincmﬁveawﬂsbe“&edptopmﬂmﬂdytomepzm&thsm&nthemdof

the ysar.” mmﬁmmmmaewmwmmmbmmympm
See also, Pacific Gas &Ezctﬁc(:mwy(&bmaryl, 1993). As with the proposals discussed
mmmmmmmmm@mmmdw
'wm.mywymwmmmmwdpﬂ-ﬁmhﬁmmm

mmmmmmmmmmdmmwmmsm
Whmm’smmmmmmmmum
tostfackholdmand._ifb.oﬂlhogosﬂsw‘e gpproved by smckholdars.wﬂlrs_n!tinﬂmnﬁve

Proposal
targmbcuﬁsﬂedandmpmseNagmemlmdpemMpoﬁcychangémlimhwmpemﬁm
However, the Schwartz Proposal wouldxmposetempomrynmitaﬁmmonemuﬁvc




msﬁmmmamdmmmmddhiduﬁmdm&pﬁwmsmmm
W.MMWWmeﬂMhnawmm

Directors
mammwwlemmymmmmwmmmmmmﬁm
isi Mwmmhwmmmmemimwofﬂnm

Wmmmmmﬂymm
I the Carparation is yequired to Spprove
AmuﬂMecﬁna.mcSchwmpmpwdmnybeadndethhecapomﬁm’npmxymmﬁm
w&mmmﬁngpmmmwkubIMII)bmenh substantially doplicative
d&amwwmwhuﬂynmnﬂmdmﬂmmpmﬁm

msawmmpomlsmaanymwmnmmd Rule 14a-8(1)(11) permits
stockhalder proposal that substantially

ﬁxeeuclnsinnﬁumthpcoxpomﬁon'sproxymxmﬁnh ofa
mmmmwwwm%mwh

thecm;ﬁon’smmmﬁalﬂmthesnmemeeﬁng. Pmposakdnnotmd,tobeiqmﬂulw

ntiafly proponents BCting e
each other™ See Securities Exchange Act Release Ne. 34-12598 Guly 7, 1976). The Division
mmﬂymmmwpmmmumwwwmmnﬁmy

. . :

Inthnevqntthntthenxvxsi‘ i andoanotconmvﬂﬂnhecm)omﬁon'wicwﬂmwcnenpmpoml
maybeaxdudedfmthewmsmmm&emm‘mm to inclnde the Bell
pmposalpmvmmly‘ 'subminedbymothﬁpmpwminltspmymmiﬂﬁummm
Meeting. mmmpmﬂmdms&wmkmddaﬂyam&em ite
execntive compensation. Infaa.theBelleposalmdtheSchmempqaalasmydmmﬁn
their approach.

Asnuwdabove.theSchwattszposﬂwmmendsmat

top tier management of Bank of America Corporation {vloluntarily and
temporarily 1.) redoce their salaries by S0%, 2.) forogo any bonuses, and 3.)
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a.weptnostockogﬁansatpﬂcummsoﬁ of the past all-time high stock
pﬂm...mﬁlmhﬁmasl.)mﬂoﬁgindfnndividmdismmdandZ)ﬂn

'woftlncummsmdmdmatlmso%ofitsaﬂ—t‘nuhighs [sic] and
remsins above that figure for six months or maore. :

The Bell Proposel reguests thet the

Boa:dofDimcmammdthglongandshmmimenﬂveplm...nfﬁn
nmedaxecuﬁwofﬁmwthatmmymmtBuanymd:plmf«mypast.
mmtorfuunepsiodnwﬂlbemadcormwdmmynmdexeaﬁveofﬁm
mﬁlsudlﬁmeasﬁupﬂeeotBankqumeﬁuemmmMﬁmwm

opeaing
medtoanﬂninmufso.ﬁpushamandbaﬂwfnmevalnes gre maintained
for at Jeast four consecutive calendar guartess,

'Alﬁmghmaemsﬁgmvnﬁmmmespedﬁcmandswpeothnphnmmﬁm.hm
ﬁlﬂydmthafﬂnmommm:m“pﬂndpdwm'pﬂndpﬂfm”mdm
thns,mbmﬁaﬂydupmﬂve,notw‘xﬂmﬂinsthatﬂnyaﬁgmy differ es to terms.

m‘mummnmmﬂm@moﬁwﬁmmﬂ See
also, Wyeth (Tanuary 21, 2005) (the second proposal wes subsurned by the first proposal and was.
foumd to be substantislly doplicative).

mDivisimhasalonghimyofoonclndingthatevw substantive differences in
mlmmmﬁmme&oddogydonmdwmemimm and principals thet arc the standard for
determining substantial dnplication. In Centerior Energy Corporation (February 27, 1995), four
compensation-related proposals were submitted as follows: (1) placs-ceilings on executives’
compensation, tie compensation to the company's fithure performance and cease bonus and stock
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@mm@s(ammwmm@)mmwmmm
compensation and eliminate bormses and (4) fréeze antual salasies and climinate bonuses. -
wmmm"mwm...pw_mnmmpdmmew
wmpmsaﬁmmd,dimﬂycrhdhmﬂy,ﬁnkingmhﬁmimmummmmf
*The Division concurred that the four Centerior proposals were substantially duplicative, Tn
BellSouth (see above), the first proposal that a1l incentive awards be “tied

sporti y to the revezme growth at the end of the year.” "The second BeliSouth proposal
requmwdtbatdlincmﬂvemrdsbe“ﬁedpropmﬂmmdymthcpﬂmdﬂwmkntbmdof
the year.” The Division concurred that the BellSouth proposals were substantially doplicative.
See also, Pacific Gas & Electric Company (February 1, 1993). As with the proposels discussed
mm&mﬂwmms&mmﬁﬁrhmdmmﬁm
meﬁodolpﬂ,thyd&nlyad&usmemmimubandpincipd—ﬁmiuﬂommucmﬁve
compensation. -

hﬁﬁm&cmpmﬂmmmmhchﬁmufﬂnaenmpmdmd&esm
mmnmw*.mmwmmmmmum
to stockholders and, if both Proposals were spproved by stockholders, would result in altefnative
snd inconsistent obligations belng imposed on the Cosporation in order to achicve each
Proposal’s desired resolt. The Carporation should not be requiréd to inclnde mmitiple proposals
whme.ifud:wﬁoappmvﬁ.theBoadofﬂhmmwoﬂdbammwayofhmwhgwm
Wahﬁeﬁod&ddmprc&r.mwmﬂdﬁeBmﬂdDixmhaMeﬁpfuﬂyimp]m
ea_chPmposaldl:etolnoonsiswntarconﬂicﬁngpuvisim Although their implernentation is
somewhat different, the core issues of the Bell Proposal and Schwartz Proposal are substantially
the same.
chopmpaaﬁmismquhedtoimhdsﬁeBeﬂPmposalinhpmxymamﬁﬂsimtham
AnmmIMeedng.ﬂmSchmempmdmaybemhdedﬁomtheCmpmiﬁm‘sprmymmdds
for the 2009 Annual Mesting prsnant to Rule 142-8(1)(11) because it is substantizlly duplicative
of the Bell Proposal that was previously submitted to the Corporation.

CONCLUSION
OnmebasiscfthefmgdngmdmbehalfoftheCorpmaﬁm.wermpwtfuﬂquwme
cancorrence of the Division that the Proposals may be excluded from the Carporation’s proxy

casterisls for the 2009 Annual Meeting. Based on the Corporation’s timetable for the 2009
AzmuﬂMeeﬁug.amspmse&ommemﬁsimbyFeMnmyB.zwwuldbeofgmuasm
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-Emhmmyquesﬁnnsorwmﬂdm eny additional information regarding this foregoing,

‘ .{plensedbertocoMmat?%S?M?lSm.hmyahsm Teresa M. Brennez,

. Amwmdhmmm7%3m

_fmmugewdmmmbymnpmmmmmgummwptmd
this Jetter, 'rhankyou for your prompt attention to this matter,

: Yﬂ?-!snl!m

;ilndianabothemiumd
' AmeﬂmPedmﬂmomee.Comy&MnnicipﬂEmployeu

Andred Log Bell
DonaldM.md‘ju:th.A.Schwm
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Ml.Anﬂw w’?’:ﬁ"'!“ .

Paear M. 1lorsil,

mwmnwmmmmmcrm:mmmm
mwmm&mmmmammmpmm
Muhwuwbwmmmmma
shareholders, The Proposal s under Rule 140)-8 (Proposals of Becarity Holdets) of the LIS,
Securities and Exchange Commixsion's proxy regulutions,

mfmﬂhhm&hlmofwmuﬂsmdﬁn X 's common
pock. which bave been eld contimugualy for tnore than 8 year prior to this dte of The

I» submiited iz onder by promote & poverpanos FYXsRAL that enabica the Bosssd

Proposad e e
and wenkr ,mmmmgﬁrﬂn - the Compatyy’s weallh
gansraing Capee over the long-term will bast sorve the Compeny skarcholdars sed
nthuz impartans eonetituents of the Compeny.

mrdeMdmmwmmdquMMd
shereholders, The record holder of the stock will provids fhe spproprists verification of'the Fund's
beasficlal cwnership by stparte leqer. ‘Elther the mmiersigned ora deslgnstod roprastnttive will present
zan:zl mesting of shercholfers.

- <1fmmmqmmwawammmuumm&om
Asgystamt Director of ke LIUNA uapmmm'mmmn(mm-zm. Coplesof
m&maummawmmhhw»womahm
address: Loborers” International Unlon of Nerth Amarica, 505 16 Street, NW, Washingten, DC 20008,
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Resoived: Given fhat Bank of Ameriea Gorporetion {{Company) I8
hnhe(?apltsdﬁ'urchaseProsramestab!lal'ledWeril'te'rroubl::!r

oipent ¢ d
%WFWWARP'J of the Economis Emargancy Stabllizefion Act
2008 ("Stebllization and has recelved an Infuslon of capital from the U.6.

Treasury, Company holders urge the Board of Directors and le-
compensstion commiitee fo Implement the following- eet of executive
mmsmmmlimpmathRmWammm
compe A .

. Ahmlnﬁaminrmcuﬂvaﬁargatmnuallrmnﬂmmmpmnﬂm{bomn)
1o &n emount no grester than orie imes the executive's annusl salary;

. Amqulmmatﬂutamajnmyufmmwmpensaﬂmheamdadm
the form of perfomance-vested equily thetruments, such &8 performance

‘ 3 gre rewarded;
s A sbong reterdtion requinament mandeting that senlor exssulives
held for the full term of thelr employmsnt &t least 78% of the shares of

stock obtained through equity ewards; .
. Aprohmlﬂnnnnmbmdeﬁmfuranmvestadaquwm hekt by
r

sonior exacutives;

- AMmﬂmmumwammp-yMtuanamztm
mwmamuwmhmmmm .

« A freeze on aenior exscutives’ scorusl of retirement benefits under any
supplementsl executive retirament plan (SERP) maintained by the
C-ompawfnrhhamﬂtdunbrm

economy. The Company's pation In the Stebllization Acfe TARP ls the
muﬂdﬁmebrpadbapmlmﬂmlpmblmanddadsbmmadebymmpw

Ganamuemwﬂvammpenuﬂmpmwpmduneamwmof
mwﬂwwmmmwmwmpemmnamm
ﬁdaawﬁem!nhghvwhrmm:nwmmmm:ndmmmm .
Estahthhhmraneaadhwashrwﬂmhhmﬂchmdwrpom
leadership Io & oritcal challenge. Congress enacted sxscutive com
requirements for those compeniss participating in the Stabiflzation Act's TARP.
Urﬂommw.vmbaﬂsvaﬁwseaxacuﬂvemmpamﬂmmhuomub
sdequately address the sorious shortcomings of many executive compansatian
plans. This proposel calls for o set of more tigorous executive compensetion
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11/17708 MON. 17:84 FAZ 20'24291084 PUBLIC POLICY B @oo2.
AFSCME. '
EMPLOYEES PENSION PLAN

Conunkes ?
ol WS
Wikiea Loy )

Shbunrd Kol November 17, 2008
Kadhy} Sachunn . -
Yy CSchlt

Bank of Amexica Corporation

101 South Tryen Street, NCI-002-29-01 .
Chartotts, Nocth Cerolina 28255

Attenticn: Alice Herald, Déjuty General Connsel and Corporate Semvtary

Dear Ms. Hemld:

On behalf of the APSCME Employees Pension Plen(fhs “Plat™), 1 wrie
mmmummmwmmmdmwmw

Mwmwmm(mwummm
mam(&‘wwmmummnm
of 78,372 shures of woting commen stock (the “Shares”) of the Campany, and has
held the Shures for over one year, In sddition, the Plan Intends to hold the
tirotigh the date on which the Anmmat Meeting is held. .

ghared by stockholders of the Company
Wmme%lqu)WIW.

 American Federation of State, County and Municipal Employses, AFL-CIO
e TELALH ISR FAX QIR 16251 Bove MWL Wishigome, DL 30006 567
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RESOLVED, that stockholders of Bank of Ameriea Corporation (‘Bank of
Amarica™) urge the Compensation end Benefits Commiitee of the Board of Directors (the
Wﬁmduﬁawﬂqmﬁngﬁummwnaw
Wofﬂmsmﬁmdwmwmpmﬂmmmﬂmym
mmmhﬂwdmmhmwm«uMwhlmm
mmmcﬂﬂdaxwmﬂnpnﬂqmnmkdmmmmmﬂmaim-
dmmmwmwmmmam
hwuﬂmu%ornmﬂmummmwmmumwwmw )
transuctions such &8 hedging transactions which are not sales but reduce the risk of loms to

ths executive.
SUPPORTING STATEMENT

menﬁmhmwmdmm
maﬁmnwdm Accarding $o Back of America 2008 proxy statemant,
mdmmmﬁmpmaﬁmmmfuemmﬁwcﬁmhmv&diﬁ

compaies from artifisially propping up stock prices aver the short-term to cesh ont
options aod malking other potetinlly pegative short-tarm deciziona.™

m&mm:wmmmmm
oﬁuxﬁmﬁmanﬁhnumbﬁddmudhﬂdmmm
mmmmﬁbjﬁnpﬁ&thﬁvewhwﬁ&bwy. We
Weﬂ#pdicymﬁmammghmquﬁwmwﬂ&
WWWemwwumuﬂmmﬂmw“mmma
mmmw.mmmmnmum

w.mgammwmmmm

Goos
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Degambsar2, 2008
Keistin Made Cbehiza
Bank of Ameroa Corporation
NCI-002-29-01
101 South Tryon Btrest
Chatlotte, NC 28235

Dear Ma. Oberdsn:

Thenk yen for your response to my sharcholder propogsl. The infonnation yon peovided
wi2 very halpful, X recotved your letier on November 26, 2008.

Attached find ry revixed which s fu response to yoor position that my
e o T e
mwhbwnhmmummmma

With regard to £ “reonrd holder fasue you will recelve aleiter from UBS wader
separats cover that shenld provids the nfimation you requzsted, This lstter was mulled
from fhoke cffices in Atlmis, Gs o0 Desambee 1, 2008, For your conveniance I have
stizcked of copy of the Jetter yux will yeceive from UBS.

Regeniing my Itextions to bold the sheres pleass conslder fhiia Jotter 03y wiitten
ammg.hmmmhblmtb}hhﬁym»mbw
the shares frough the date of the 2009 meeting of sharehalders.

Thakyou,

Hxold Pess Trust
B DT 1T
Axfirea Loyd Ball Trostes

** FISMA & OMB8 Memorandum M-07-16 ***
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BANK OF AMERICA SHAREHOLDER PROPOSAL

PROPOSAL: To spprove a proposs] to request that the Boerd of Direclors amend
the long ghort term incentive plans (lang end short tarm incentive plans shall
ummmmmmwh&mmaw)m .
numed exeoutive officers 8o that no peyments tnder any such plan fior exy pest,
cnrent or foture periods will be made or aceruad to sny named excontive offioar
mﬁlm&ﬂmumﬁum&m“nmmmmwﬁam
mmimmmmmw@mwmmmh
amhhmdﬁﬂw&mmdmofﬁmvmummwhdm

four consecutive calendar quarters.

SUPPORTING STATEMENT: On October 6-7, 2008 compay management took
ddﬂ:muﬂmtbatrmhedhadgﬂﬂmmcﬂmhmuh&
Thess poticns included offering y ly 455 million shares of commeon
stock priced ot $22 per share wes significantly below the market valus sud
Mb@MWb%ﬂM@MmmmWhh

Andres Loyd Bell 12202008
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Donald M. and Jodith A. Schorte

** FISMA & OMB Memorandum M-07-16 ***
Novernber 24, 2006
Bk of Americs Corpomation
Bhancholdor Relationg

At
100 North Tryoa Strest
Chuclotis, NC 28253
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WIEREAS; The valos of Benk of Ameries Corporation common stook bes dhuinished
over 75% from its all-time highs, and
WHEREAS: The commen stook dtvidend of Bank of America Corporation kas been
yediped by 50%, cven after assurances by the prasldent snd CEO tint £ wa3 saft, and
WHEREAS: Top tier menagement of Bank of Amerlca youat, dn spite of &
sovero poonomio downturn, bese it share of the for the poor performme
of tha ecxponition,
MBEHMOLMMBWMMMMA_W
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Vi mnd temporarily 1.) reduce thelr salasies by 50%, 2.) forego any bonuses, and
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We farther recommentd
thoe s 1.)ﬂmwigh-lﬁﬂldivﬂmdhmﬂand2.)ﬁam¢bsmm&
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Ploase seud #ho requestad dosumentution
cmtﬁon.NClWl. 101 South Tryen Street, Chariotts, NG 2K35S, If yoo would Hke t0
M&hmm“ymmdmnmswm.

Yery truly youss,

. Kelstin Magis Oberhes, NCOP
Vice Presiient/Sanior Prraiegal
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November 19,2008
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Ma. Andrea Loyd Bell

" FISMA & OMB Memorandum M-07-16 ***
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CRele 0¥, we hereby fafixm of certain eligiblity wmd defecis tn your
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o your

Apsia, plome potn thist e do wot svocdve sevined submission,
Socmmentation wnltton watomad ummwxm-fhm
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Kristin Marie Obwrdes, NOP
Vice PresidentiSanior Paralegal
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Donald M. and Judith A. Schwartz
OEISMA & OMB Memorandum M-07-16 *~*

November 24, 2006

Bauok of America Corporation

At Shareholder Relations

100 North Tryon Street

Charlotte, NC 28255

To whom it may conoern:

We are sharehalders in Bank of Amerioa Corporation. In our four accounts st Smith
Barney we have 21,128 common shares, Ses enclosed Smith Bamey stutements

Tnolosed pleasa also find a proposal to the shareholders of Bank of America to be
included on the ballot for the sunusl meeting next calendar yzar in 2009,
Inarecentc with BAC's corporate headquarters we were told soch ballot
questions nead to be submittad by December 9, 2008 to be included, We ure therefure
forwarding this communication by certified madl to ensure its tinely errivel

'We can be reached st the Floride eddress above after December 29, 2008, The telephone
“* ~thoye {SOMB MemorandunUntiithat time we will be at *** FISMA & OMB Memorandum M-Q7-16 ***
~* FISMA & OMB Memorandum M-07-16 ~** with talephoneoms MemorandunPlesse goninot us with any proposed wording
or format chenges that may be necsssary to comply with existing corporats covenants
regerding such matters,

Respeotfully

d M. Sch

ith A. Schwariz
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WHEREAS: 'The value of Benk of America Corporation coromon stook hes diminished
over 75% from its all-time highs, and '
WHEREAS: The comman stock dividend of Bank of Amerloa Corporation has been
reduoed by 50%, even afier assurences by the president snd CEO that it was safb, and
WHEREAS: Top tier management of Bank of Amarioa Corporation, must, in gpite of a.
sovare eoonomic downturn, bear 118 share of the responsibility for the peor performance
of the carporation, , .
 THEREFORE, BE IT RESOLVED; That the common stockholders of Benk of America
Corporation recommend that top tier management of Bank of America Corporation
Volumtarily and temporarily 1.) reducs their salaries by 50%, 2.) forego any bonuses, and
3.) acoept no stock options at prioes less than $0% of past all-time high stock prices.
We forther recommend thet the voluntary actions Hsted shove remsin fn effect wntll such
time as 1.) the original full dividend is restored and 2.) the price of the common stook
reaches st tonst 50% of its all-time highs gnd rermsing ehove that figurs for six months ar

Donh. (et @ M«%“

Donsld M. Sthwartz Judith A. Schwartz

2/2
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BankofAmerica
. o

Decumber 10,2008
Delivery by Federal Express
Overnight Deltvery

Mr. Dooald Schwarty,
Mez. Jndith Schwarz

= FISMA & OMB Memorandum M-07-16 ***

Dear Mr. sand M. Schwartz:

On November 28, 2008, wo recelved your request to inclnde gevers! stockholder proposals in
the Cexporetion’s 2009 srmusl praxy statement. In order to properdy oonsider your request,
MhW%MIMﬁMWMMd!MNM
(*Rule 142-8"), wa harehy infosm you of certain eligibility and procedural defosts in your
submissian, 85 described below, For your conveniencs, I bave incinded & copy of Rule 14s-8
with fizis letier,

Ruls 14a-8(c) provides that & sharcholder may submit no meors than one proposal for &
particuler sharsholder’s meeting, We believe you have sutmitted multiple propessls for
inolusion In the 2009 anmm! proxy siotement. Accordingly, a8 roquired by Rule 14¢-8(0) aud
Ruls 1de-8(f), withln 14 calecdur days efter of this letter, pleass ravise your
sobmission so that yon are submitting culy one

In addition, under Ruls 14a-8(b), you mus? alse provide ns with 8 written siatement that you
intend to continus to bold your securlties through the date of the 2009 annue] meeting of
sharcholders. We must recelve your written siatement within 14 calendar days of your

recaint of this letter,
Apain, please note that i we donumuivayuurrﬁviudnbmm!m or your writtea

statement within 14 oalendar days of your receipt of fiis leitar, we may properly exolude your
proposal from our 2009 proxy stetement.

Raxit of Amaricy, NO1-OG34381
3018 Tryon Stroat, Churtatee, NU £52655
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In eaking you to provids s furcgolng Information, the Corporation does ot relinguish its
damhmobjectwhcludbsynupmpadmmmdoxdiﬁwmmmnmmm

applicable SEC rales,

Please send the requeated documentstion to my sttention: Xristin Marie Oberhan, Bank of Amesies
NC1002:29-01, 101 South Fryon Street, Charlotte, NC 28255, If you wonld like to

discusa this matter with me, you cag cull me st 980-386-7483.

'Vuyh!ym
‘B ﬂam

Kristin Maria Oberhen, NCCP
Vice President/Senlor Paralegal

Attachment
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See attached.
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Donald and Judith Schwartz

T FISMA & OMB Memorandum M-07-16 ™

December 19, 2008

Kristin Marie Oberhen

Bank of America Corporation
NC1-002-29-01

101 South Tryon Street
Charlotte, NC 28255

Dear Ms. Obetheu:

This is in regard to your letter of December 10, 2008, We had previously submitted 2
question to be placed on the proxy for the next annual meeting. You referred to our
attempt to include “several stockholder proposals™, There was only ONE proposal: That
in light of the corporation’s poor performaace that top tier management should bear some
of the financial burden. HOWEVER, T have included & revised proposal (included). Any
further arguments along the line of “several” proposals will be reforred by me to the
Securities and Exchange Commission.

Also included with this letter is our statement that we intend to continue to hold our stock
through calendar year 2009.

Also, you referred to a time limit of 14 calendar days for our reply. If you will read our
original letter more closely (included), you will note that wo said we would be in
Pennsylvania uatil December 29, 2008, Since you FedEx’ed your letter to the Florida
address, it took séveral extra days for your reply to reach us. Only an alert Florida
neighbor ensbled ug to get your reply at all. Although you should receive this letter
within the 14 days, we rescrve the right to several exira days if you do not receive it in
the original time frame you laid out.

RcSpectﬁmy submitted,

u
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REVISED QUESTION FOR PROXY BALLOT

WHEREAS: The value of Bank of America Corporation common stock has diminished
over 75% from its all-time highs, and the common stock dividend has been reduced by

50%,

THEREFORE BE IT RESOLVED: That the shareholders of Bank of America
Corporation recommend that top tier management of Bank Of America Corporation
voluntarily and temporarily reduce their compensation in all forms by 50% until such
time es the stock regains a price of 50% of its all-time highs, with full dividend
restoration.

SUPPORTING STATEMENT

Top tier management of Bank of America Corporation must, in spite of the severe
economic downturn, bear its share of the responsibility for the poor performance of the
corporation. While many jobs in the corporation are being cut or eliminated and
stockholders are suffering a massive percentage income loss, the owners of the
corporation feel top management should “bite the bullet” as well.
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EX-10.1 5 dex101.htm LETTER AGREEMENT, DATED OCTOBER 26, 2008
Exhibit 10.1

UNITED STATES DEPARTMENT OF THE TREASURY
1500 PENNSYLVANIA AVENUE, NW
WASHINGTON, D.C. 20220

Dear Ladies and Gentlemen:

The company set forth on the signature page hereto (the “Company”) intends to issue in a private placement the number
of shares of a series of its preferred stock set forth on Schedule A hereto (the “Preferred Shares™) and a warrant to purchase
the number of shares of its common stock set forth on Schedule A hereto (the “Warrant” and, together with the Preferred
Shares, the “Purchased Securities™) and the United States Department of the Treasury (the “Investor”) intends to purchase
from the Company the Purchased Securities.

The purpose of this letter agreement is to confirm the terms and conditions of the purchase by the Investor of the
Purchased Securities. Except to the extent supplemented or superseded by the terms set forth herein or in the Schedules
hereto, the provisions contained in the Securities Purchase Agreement — Standard Terins attached hereto as Exhibit A (the
“Securities Purchase Agreement’) are incorporated by reference herein. Terms that are defined in the Securities Purchase
Agreement are used in this letter agreement as so defined. In the event of any inconsistency between this letter agreement and
the Securities Purchase Agreement, the terms of this letter agreement shall govern.

Each of the Company and the Investor hereby agrees that if the closing (the “Merger Closing”) of the transactions
contemplated by the Agreement and Plan of Merger {the “Merger Agreement”), dated as of September 15, 2008, by and
between Merrill Lynch & Co., Inc. (“Merrill Lynch”) and the Company occurs prior to the closing (the “Merrill Lynch CPP
Closing”) of the purchase of securities of Merrill Lynch by the Investor contemplated by the letter agreement, dated as of the
date hereof, between the Investor and Merrill Lynch, then the Company shall issue, and the Investor shall purchase (the
“4dditional Purchase”), (i) 400,000 shares of the Company’s Fixed Rate Cumulative Perpetual Stock, Series N (or such other
series with terms substantially identical to the Company’s Fixed Rate Cumulative Perpetual Stock, Series N) and {ii) a
warrant to purchase 48,717,116 shares of Common Stock (with an exercise price of $30.79 and substantially identical terms
as the Warrant) for an aggregate purchase price of $10,000,000,000. The other terms and conditions set forth in the Securities
Purchase Agreement and this letter agreement (including the Schedules hereto) shail apply to the Additional Purchase. The
closing of the Additional Purchase will take place at such place, time and date after the Merger Closing as shall be agreed
between the Company and the Investor.

If the Merrill Lynch CPP Closing occurs prior to the Merger Closing or if the Merger Agreement is terminated, then the
Investor’s obligation to consummate the Additional Purchase shall terminate immediately and there shall be no liability on
the part of either party hereto to consummate the Additional Purchase.

Each of the Company and the Investor hereby confirms its agreement with the other party with respect to the issuance by
the Company of the Purchased Securities, the purchase by the

hitp://idea sec.gov/Archives/edgar/data/70858/000119312508220360/dex 101.htm 1/12/2009



Letter Agreement, dated October 26, 2008 Page 2 of 78

Investor of the Purchased Securities and the Additional Purchase pursuant to this letter agreement and the Securities Purchase
Agreement on the terms specified on Schedule A hereto.

This letter agreement (including the Schedules hereto) and the Securities Purchase Agreement (including the Annexes
thereto) and the Warrant constitute the entire agreement, and supersede all other prior agreements, understandings,
representations and warranties, both written and oral, between the parties, with respect to the subject matter hereof. This letter
agreement constitutes the “Letter Agreement” referred to in the Securities Purchase Agreement,

This letter agreement may be executed in any number of separate counterparts, each such counterpart being deemed to
be an original instrument, and all such counterparts will together constitute the same agreement. Executed signature pages to
this letter agreement may be delivered by facsimile and such facsimiles will be deemed as sufficient as if actual signature
pages had been delivered.

* %k %k

http:/fidea.sec.gov/Archives/edgar/data/70858/000119312508220360/dex 101.htm 1/12/2009



Letter Agreement, dated October 26, 2008

Page 3 of 78

In witness whereof, this letter agreement has been duly executed and delivered by the duly authorized representatives of

the parties hereto as of the date written below.

Date: 10/26/2008

UNITED STATES DEPARTMENT OF THE
TREASURY

By:  /s/ NEEL KASHKARI

Name: Neel Kashkari

Title: Interim Assistant Secretary for Financial
Stability

COMPANY: BANK OF AMERICA
CORPORATION

By: /s/ B. KENNETH BURTON, JR.
Name: B. Kenneth Burton, Jr.
Title: Senior Vice President

http://idea.sec.gov/Archives/edgar/data/70858/000119312508220360/dex101.htm 1/12/2009
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EXHIBIT A

SECURITIES PURCHASE AGREEMENT
STANDARD TERMS

http://idea.sec.gov/Archives/edgar/data/70858/000119312508220360/dex101.htm 1/12/2009
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‘Page 5 of 78

bt
W N =

3.1
3.2
33

3.5

TABLE OF CONTENTS
Article I
Purchase; Closing

Purchase
Closing
Interpretation

Article IT

Representations and Warranties

Disclosure

Representations and Warranties of the Company
Article ITI

Covenants

Commercially Reasonable Efforts

Expenses

Sufficiency of Authorized Common Stock; Exchange Listing
Certain Notifications Until Closing

Access, Information and Confidentiality

Article IV
Additional Agreements

Purchase for Investment

Legends

Certain Transactions

Transfer of Purchased Securities and Warrant Shares; Restnctxons on Exercise of the Warrant
Registration Rights

Voting of Warrant Shares

Depositary Shares

Restriction on Dividends and Repurchases

Repurchase of Investor Securities

4 10 Executive Compensation

http://idea.sec.gov/Archives/edgar/data/70858/000119312508220360/dex 101 .htm
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5.9
5.10

http://idea.sec.gov/Archives/edgar/data/708584000119312508220360/dex101.htm

Article V
Miscellaneous
Termination
Survival of Representations and Warranties
Amendment
Waiver of Conditions
Governing Law: Submission to Jurisdiction, Etc

Notices

Definitions

Assignment

Severability

No Third Party Beneficiaries

-1i-

1/12/2009



Letter Agreement, dated October 26, 2008 : ' - - Page 7 of 78

LIST OF ANNEXES

ANNEX A: FORM OF CERTIFICATE OF DESIGNATIONS FOR PREFERRED STOCK

ANNEX B: FORM OF WAIVER
ANNEX C: FORM OF OPINION
ANNEX D: FORM OF WARRANT

-iii-
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INDEX OF DEFINED TERMS

Term

Affiliate

Agreement

Appraisal Procedure

Appropriate Federal Banking Agency
Bankruptcy Exceptions

Benefit Plans

Board of Directors

Business Combination

business day

Capitalization Date

Certificate of Designations
Charter

Closing

Closing Date

Code

Common Stock

Company

Company Financial Statements
Company Material Adverse Effect
Company Reports

Company Subsidiary; Company Subsidiaries
control; controlled by; under common control with
Controlled Group

CPP

EESA

ERISA

Exchange Act

Fair Market Value

GAAP

Govermnmental Entities

Holder

Holders’ Counsel

Indemnitee

Information

Initial Warrant Shares

Investor

Junior Stock

knowledge of the Company; Company’s knowledge
Last Fiscal Year

Letter Agreement

officers

Location of
Definition

5.7(b)
Recitals
4.9(cXi)
2.2(s)
2.2(d)
1.2(d)(iv)
2.2(H

4.4

1.3

2.2(b)
1.2(d)(iii)
1.2(d)(iii)
1.2(a)
1.2(a)
2.2(n)
Recitals
Recitals
2.2(h)
2.1(a)
2.231)(i)
2.2()(1)
5.7(b)
2.2(n)
Recitals
1.2(d){(iv)
2.2(n)
2.1(b)
4.9(c)(ii)
2.1{(a)
1.2(c)
4.5(k)(i)
4.5(k)(ii)
435(g)(i)
3.5(b)

Recitals
Recitals
4.8(c)
5.7(c)
2.1(b)
Recitals
5.7(c)

- http://idea.sec.gov/Archives/edgar/data/70858/000119312508220360/dex101.htm
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Jerm
Parity Stock

Pending Underwritten Offering
Permitted Repurchases
Piggyback Registration

Plan

Preferred Shares

Preferred Stock

Previously Disclosed
Proprietary Rights

Purchase

Purchase Price

Purchased Securities

Qualified Equity Offering
register; registered; registration
Registrable Securities
Registration Expenses
Regulatory Agreement

Rule 144; Rule 144A; Rule 159A; Rule 405; Rule 415
Schedules .
SEC

Securities Act

Selling Expenses

Senior Executive Officers
Share Dilution Amount

Shelf Registration Statement
Signing Date

Special Registration
Stockholder Proposals
subsidiary

Tax; Taxes

Transfer

Warrant

Warrant Shares

http://idea.sec.gov/Archives/edgar/data/70858/000119312508220360/dex101.htm
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Location of
Definition

4.8(c)
4.5(1)
4.8(a)(ii)
4.5(a)(iv)
2.2(n)
Recitals
Recitals
2.1(b)
2.2(u)
Recitals
1.1
Recitals
4.4
4.5(k)(iii)
4.5(k)(iv)
4.5(k)(v)
2.2(s)
4.5(k)(vi)
Recitals
2.1(b)
2.2(a)
4.5(k)(vii)
4.10
4.8(a)(ii)
4.5(a)(ii)
2.1(a)
45(1)
3.1(b)
5.8(a)
2.2(o0)
44
Recitals
2.2(d)
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SECURITIES PURCHASE AGREEMENT -~ STANDARD TERMS
Recitals:

WHEREAS, the United States Department of the Treasury (the “/nvestor”) may from time to time agree to purchase
shares of preferred stock and warrants from eligible financial institutions which elect to participate in the Troubled Asset

Relief Program Capital Purchase Program (“CPP”);

WHEREAS, an eligible financial institution electing to participate in the CPP and issue securities to the Investor
(referred to herein as the “Company’) shall enter into a letter agreement (the “Letter Agreement”) with the Investor which
incorporates this Securities Purchase Agreement — Standard Terms;

WHEREAS, the Company agrees to expand the flow of credit to U.S. consumers and businesses on competitive terms to
promote the sustained growth and vitality of the U.S. economy;

WHEREAS, the Company agrees to work diligently, under existing programs, to modify the terms of residential
mortgages as appropriate to strengthen the health of the U.S. housing market;

WHEREAS, the Company intends to issue in a private placement the number of shares of the series of its Preferred
Stock (“Preferred Stock™) set forth on Schedule A to the Letter Agreement (the “Preferred Shares™) and a warrant to
purchase the number of shares of its Common Stock (“Common Stock”) set forth on Schedule A to the Letter Agreement (the
“Initial Warrant Shares™) (the “Warrant” and, together with the Preferred Shares, the “Purchased Securities”) and the
Investor intends to purchase (the “Purchase’) from the Company the Purchased Securities; and

WHEREAS, the Purchase will be governed by this Securities Purchase Agreement — Standard Terms and the Letter
Agreement, including the schedules thereto (the “Schedules”), specifying additional terms of the Purchase. This Securities
Purchase Agreement — Standard Terms {including the Annexes hereto) and the Letter Agreement (including the Schedules
thereto) are together referred to as this “Agreement”. All references in this Securities Purchase Agreement — Standard Terms
to “Schedules” are to the Schedules attached to the Letter Agreement.

NOW, THEREFORE, in consideration of the premises, and of the representations, warranties, covenants and
agreements set forth herein, the parties agree as follows:
Article I

Purchase; Closing

1.1 Purchase. On the terms and subject to the conditions set forth in this Agreement, the Company agrees to sell to the
Investor, and the Investor agrees to purchase from the Company, at the Closing (as hereinafter defined), the Purchased
Securities for the price set forth on Schedule A (the “Purchase Price”).

http://idea.sec.gov/Archives/edgar/data/70858/000119312508220360/dex101.htm 1/12/2009
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1.2 Closing.

(a) On the terms and subject to the conditions set forth in this Agreement, the closing of the Purchase (the “Closing”)
will take place at the location specified in Schedule A, at the time and on the date set forth in Schedule A or as soon as
practicable thereafter, or at such other place, time and date as shall be agreed between the Company and the Investor. The
time and date on which the Closing occurs is referred to in this Agreement as the “Closing Date”.

(b) Subject to the fulfillment or waiver of the conditions to the Closing in this Section 1.2, at the Closing the Company
will deliver the Preferred Shares and the Warrant, in each case as evidenced by one or more certificates dated the Closing
Date and bearing appropriate legends as hereinafter provided for, in exchange for payment in full of the Purchase Price by
wire transfer of immediately available United States funds to a bank account designated by the Company on Schedule A.

(c) The respective obligations of each of the Investor and the Company to consummate the Purchase are subject to the
fulfillment (or waiver by the Investor and the Company, as applicable) prior to the Closing of the conditions that (i) any
approvals or authorizations of all United States and other governmental, regulatory or judicial authorities {collectively,
“Governmental Entities™) required for the consummation of the Purchase shall have been obtained or made in form and
substance reasonably satisfactory to each party and shall be in full force and effect and all waiting periods required by United
States and other applicable law, if any, shall have expired and (ii) no provision of any applicable United States or other law
and no judgment, injunction, order or decree of any Governmental Entity shall prohibit the purchase and sale of the
Purchased Securities as contemplated by this Agreement.

(d) The obligation of the Investor to consummate the Purchase is also subject to the fulfillment (or waiver by the
Investor) at or prior to the Closing of each of the following conditions:

(i) (A) the representations and warranties of the Company set forth in (x) Section 2.2(g) of this Agreement shall be -
true and correct in all respects as though made on and as of the Closing Date, (y) Sections 2.2(a) through (f) shall be true
and correct in all material respects as though made on and as of the Closing Date (other than representations and
warranties that by their terms speak as of another date, which representations and warranties shall be true and correct in
all material respects as of such other date) and (z) Sections 2.2(h) through (v) (disregarding all qualifications or
limitations set forth in such representations and warranties as to “materiality”, “Company Material Adverse Effect” and
words of similar import) shall be true and correct as though made on and as of the Closing Date (other than
representations and warranties that by their terms speak as of another date, which representations and warranties shall be
true and correct as of such other date), except to the extent that the failure of such representations and warranties
referred to in this Section 1.2(d)(i)(A)(z) to be so true and correct, individually or in the aggregate, does not have and
would not reasonably be expected to have a Company Material Adverse Effect and (B) the Company shall have

-
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performed in all material respects all obligations required to be performed by it under this Agreement at or prior to the
Closing;

(ii) the Investor shall have received a certificate signed on behalf of the Company by a senior executive officer
certifying to the effect that the conditions set forth in Section 1.2(d)(i) have been satisfied,;

(iii) the Company shall have duly adopted and filed with the Secretary of State of its jurisdiction of organization or
other applicable Governmental Entity the amendment to its certificate or articles of incorporation, articles of association,
or similar organizational document (“Charter”) in substantially the form attached hereto as Annex A (the “Certificate of
Designations”) and such filing shall have been accepted;

(iv) (A) the Company shall have effected such changes to its compensation, bonus, incentive and other benefit
plans, arrangements and agreements (including golden parachute, severance and employment agreements) (collectively,
“Benefit Plans™") with respect to its Senior Executive Officers (and to the extent necessary for such changes to be legally
enforceable, each of its Senior Executive Officers shall have duly consented in writing to such changes), as may be
necessary, during the period that the Investor owns any debt or equity securities of the Company acquired pursuant to
this Agreement or the Warrant, in order to comply with Section 111(b) of the Emergency Economic Stabilization Act of
2008 (“EESA™) as implemented by guidance or regulation thereunder that has been issued and is in effect as of the
Closing Date, and (B) the Investor shall have received a certificate signed on behalf of the Company by a senior
executive officer certifying to the effect that the condition set forth in Section 1.2(d){(iv)(A) has been satisfied;

(v) each of the Company’s Senior Executive Officers shall have delivered to the Investor a written waiver in the
form attached hereto as Annex B releasing the Investor from any claims that such Senior Executive Officers may
otherwise have as a result of the issuance, on or prior to the Closing Date, of any regulations which require the
modification of, and the agreement of the Company hereunder to modify, the terms of any Benefit Plans with respect to
its Senior Executive Officers to eliminate any provisions of such Benefit Plans that would not be in compliance with the
requirements of Section 111(b) of the EESA as implemented by guidance or regulation thereunder that has been issued
and is in effect as of the Closing Date;

(vi) the Company shall have delivered to the Investor a written opinion from counsel to the Company (which may
be internal counsel), addressed to the Investor and dated as of the Closing Date, in substantially the form attached hereto

as Annex C;
(vii) the Company shall have delivered certificates in proper form or, with the prior consent of the Investor,
evidence of shares in book-entry form, evidencing the Preferred Shares to Investor or its designee(s); and

3-
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(viii) the Company shall have duly executed the Warrant in substantially the form attached hereto as Annex D and
delivered such executed Warrant to the Investor or its designee(s).

1.3 Interpretation. When a reference is made in this Agreement to “Recitals,” “Articles,” “Sections,” or “Annexes” such
reference shall be to a Recital, Article or Section of, or Annex to, this Securities Purchase Agreement — Standard Terms, and
a reference to “Schedules” shall be to a Schedule to the Letter Agreement, in each case, unless otherwise indicated. The terms
defined in the singular have a comparable meaning when used in the plural, and vice versa. References to “herein”, “hereof”,
“hereunder” and the like refer to this Agreement as a whole and not to any particular section or provision, unless the context
requires otherwise. The table of contents and headings contained in this Agreement are for reference purposes only and are
not part of this Agreement. Whenever the words “include,” “includes” or “including” are used in this Agreement, they shall
be deemed followed by the words “without limitation.” No rule of construction against the draftsperson shall be applied in
connection with the interpretation or enforcement of this Agreement, as this Agreement is the product of negotiation between
sophisticated parties advised by counsel. All references to “$” or “dollars” mean the lawful currency of the United States of
America. Except as expressly stated in this Agreement, all references to any statute, rule or regulation are to the statute, rule
or regulation as amended, modified, supplemented or replaced from time to time (and, in the case of statutes, include any
rules and regulations promuigated under the statute) and to any section of any statute, rule or regulation include any successor
to the section. References to a “business day” shall mean any day except Saturday, Sunday and any day on which banking
institutions in the State of New York generally are authorized or required by law or other governmental actions to close.

Article IT
Representations and Warranties

2.1 Disclosure.

(a) “Company Material Adverse Effect” means a material adverse effect on (i) the business, results of operation or
financial condition of the Company and its consolidated subsidiaries taken as a whole; provided, however, that Company
Material Adverse Effect shall not be deemed to include the effects of (A) changes after the date of the Letter Agreement (the
“Signing Date”) in general business, economic or market conditions (including changes generally in prevailing interest rates,
credit availability and liquidity, currency exchange rates and price levels or trading volumes in the United States or foreign
securities or credit markets), or any outbreak or escalation of hostilities, declared or undeciared acts of war or terrorism, in
each case generally affecting the industries in which the Company and its subsidiaries operate, (B) changes or proposed
changes after the Signing Date in generally accepted accounting principles in the United States (“GA4P™) or regulatory
accounting requirements, or authoritative interpretations thereof, (C) changes or proposed changes after the Signing Date in
securities, banking and other laws of general applicability or related policies or interpretations of Governmental Entities (in
the case of each of these clanses (A), (B) and (C), other than changes
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or occurrences to the extent that such changes or occurrences have or would reasonably be expected to have a materially
disproportionate adverse effect on the Company and its consolidated subsidiaries taken as a whole relative to comparable
U.S. banking or financial services organizations), or (D) changes in the market price or trading volume of the Common Stock
or any other equity, equity-related or debt securities of the Company or its consolidated subsidiaries (it being understood and
agreed that the exception set forth in this clause (D) does not apply to the underlying reason giving rise to or contributing to
any such change); or (ii) the ability of the Company to consummate the Purchase and the other transactions contemplated by
this Agreement and the Warrant and perform its obligations hereunder or thereunder on a timely basis.

(b) “Previously Disclosed” means information set forth or incorporated in the Company’s Annual Report on Form 10-K
for the most recently completed fiscal year of the Company filed with the Securities and Exchange Commission (the “SEC™)
prior to the Signing Date (the “Last Fiscal Year”) or in its other reports and forms filed with or furnished to the SEC under
Sections 13(a), 14(a) or 15(d) of the Securities Exchange Act of 1934 (the “Exchange Act”) on or after the last day of the Last
Fiscal Year and prior to the Signing Date.

2.2 Representations and Warranties of the Company. Except as Previously Disclosed, the Company represents and
warrants to the Investor that as of the Signing Date and as of the Closing Date (or such other date specified herein):

(a) Organization, Authority and Significant Subsidiaries. The Company has been duly incorporated and is validly

existing and in good standing under the laws of its jurisdiction of organization, with the necessary power and authority to
own its properties and conduct its business in all material respects as currently conducted, and except as has not, individually
or in the aggregate, had and would not reasonably be expected to have a Company Material Adverse Effect, has been duly
qualified as a foreign corporation for the transaction of business and is in good standing under the laws of each other
jurisdiction in which it owns or leases properties or conducts any business so as to require such qualification; each subsidiary
of the Company that is a “significant subsidiary” within the meaning of Rule 1-02(w) of Regulation S-X under the Securities
Act of 1933 (the “Securities Act”) has been duly organized and is validly existing in good standing under the laws of its
jurisdiction of organization. The Charter and bylaws of the Company, copies of which have been provided to the Investor
prior to the Signing Date, are true, complete and correct copies of such documents as in full force and effect as of the Signing

Date.

(b) Capitalization. The authorized capital stock of the Company, and the outstanding capital stock of the Company
(including securities convertible into, or exercisable or exchangeable for, capital stock of the Company) as of the most recent
fiscal month-end preceding the Signing Date (the “Capitalization Date”) is set forth on Schedule B. The outstanding shares
of capital stock of the Company have been duly authorized and are validly issued and outstanding, fully paid and
nonassessable, and subject to no preemptive rights (and were not issued in violation of any preemptive rights). Except as
provided in the Warrant, as of the Signing Date, the Company does not have outstanding any securities or other obligations
providing the holder the right to acquire Common Stock that is not reserved for issuance as
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specified on Schedule B, and the Company has not made any other commitment to authorize, issue or sell any Common
Stock. Since the Capitalization Date, the Company has not issued any shares of Common Stock, other than (i) shares issued
upon the exercise of stock options or delivered under other equity-based awards or other convertible securities or warrants
which were issued and outstanding on the Capitalization Date and disclosed on Schedule B and (ii) shares disclosed on

Schedule B.

(c) Preferred Shares. The Preferred Shares have been duly and validly authorized, and, when issued and delivered
pursuant to this Agreement, such Preferred Shares will be duly and validly issued and fully paid and non-assessable, will not
be issued in violation of any preemptive rights, and will rank pari passu with or senior to all other series or ciasses of
Preferred Stock, whether or not issued or outstanding, with respect to the payment of dividends and the distribution of assets
in the event of any dissolution, liquidation or winding up of the Company.

(d) The Warrant and Warrant Shares. The Warrant has been duly authorized and, when executed and delivered as
contemplated hereby, will constitute a valid and legally binding obligation of the Company enforceable against the Company
in accordance with its terms, except as the same may be limited by applicable bankruptcy, insolvency, reorganization,
moratorium or similar laws affecting the enforcement of creditors’ rights generally and general equitable principles,
regardless of whether such enforceability is considered in a proceeding at law or in equity (“Bankruptcy Exceptions”). The
shares of Common Stock issuable upon exercise of the Warrant (the “Warrant Shares”) have been duly authorized and
reserved for issuance upon exercise of the Warrant and when so issued in accordance with the terms of the Warrant will be
validly issued, fully paid and non-assessable, subject, if applicable, to the approvals of its stockholders set forth on Schedule

C.

(e) Authorization, Enforceability.

(i) The Company has the corporate power and authority to execute and deliver this Agreement and the Warrant and,
subject, if applicable, to the approvals of its stockholders set forth on Schedule C, to carry out its obligations hereunder
and thereunder (which includes the issuance of the Preferred Shares, Warrant and Warrant Shares). The execution,
delivery and performance by the Company of this Agreement and the Warrant and the consummation of the transactions
contemplated hereby and thereby have been duly authorized by all necessary corporate action on the part of the
Company and its stockholders, and no further approval or authorization is required on the part of the Company, subject,
in each case, if applicable, to the approvals of its stockholders sct forth on Schedule C. This Agreement is a valid and
binding obligation of the Company enforceable against the Company in accordance with its terms, subject to the
Bankruptcy Exceptions. :

(ii) The execution, delivery and performance by the Company of this Agreement and the Warrant and the
consummation of the transactions contemplated hereby and thereby and compliance by the Company with the provisions
hereof and
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thereof, will not (A) violate, conflict with, or result in a breach of any provision of, or constitute a default (or an event
which, with notice or lapse of time or both, would constitute a default) under, or result in the termination of, or
accelerate the performance required by, or result in a right of termination or acceleration of, or result in the creation of,
any lien, security interest, charge or encumbrance upon any of the properties or assets of the Company or any Company
Subsidiary under any of the terms, conditions or provisions of (i) subject, if applicable, to the approvals of the
Company’s stockholders set forth on Schedule C, its organizational documents or {ii) any note, bond, mortgage,
indenture, deed of trust, license, lease, agreement or other instrument or obligation to which the Company or any
Company Subsidiary is a party or by which it or any Company Subsidiary may be bound, or to which the Company or
any Company Subsidiary or any of the properties or assets of the Company or any Company Subsidiary may be subject,
or (B) subject to compliance with the statutes and regulations referred to in the next paragraph, violate any statute, rule
or regulation or any judgment, ruling, order, writ, injunction or decree applicable to the Company or any Company
Subsidiary or any of their respective properties or assets except, in the case of clauses (A)(ii) and (B), for those
occurrences that, individually or in the aggregate, have not had and would not reasonably be expected to have a
Company Material Adverse Effect.

(iii) Other than the filing of the Certificate of Designations with the Secretary of State of its jurisdiction of
organization or other applicable Governmental Entity, any current report on Form 8-K required to be filed with the SEC,
such filings and approvals as are required to be made or obtained under any state “blue sky” laws, the filing of any
proxy statement contemplated by Section 3.1 and such as have been made or obtained, no notice to, filing with,
exemption or review by, or authorization, consent or approval of, any Governmental Entity is required to be made or
obtained by the Company in connection with the consummation by the Company of the Purchase except for any such
notices, filings, exemptions, reviews, authorizations, consents and approvals the failure of which to make or obtain
would not, individually or in the aggregate, reasonably be expected to have a Company Material Adverse Effect.

(f) Anti-takeover Provisions and Rights Plan. The Board of Directors of the Company (the “Board of Directors”) has
taken all necessary action to ensure that the transactions contemplated by this Agreement and the Warrant and the
consummation of the transactions contemplated hereby and thereby, including the exercise of the Warrant in accordance with
its terms, will be exempt from any anti-takeover or similar provisions of the Company’s Charter and bylaws, and any other
provisions of any applicable “moratorium”, “control share”, “fair price”, “interested stockholder” or other anti-takeover laws
and regulations of any jurisdiction. The Company has taken all actions necessary to render any stockholders’ rights plan of
the Company inapplicable to this Agreement and the Warrant and the consummation of the transactions contemplated hereby
and thereby, including the exercise of the Warrant by the Investor in accordance with its terms.

(g) No Company Material Adverse Effect. Since the last day of the last completed fiscal period for which the Company
has filed a Quarterly Report on Form 10-Q or an Annual
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Report on Form 10-K with the SEC prior to the Signing Date, no fact, circumstance, event, change, occurrence, condition or
development has occurred that, individually or in the aggregate, has had or would reasonably be expected to have a Company

Material Adverse Effect.

(h) Company Financial Statements. Each of the consolidated financial statements of the Company and its consolidated
subsidiaries (collectively the “Company Financial Statements™) included or incorporated by reference in the Company
Reports filed with the SEC since December 31, 2006, present fairly in all material respects the consolidated financial position
of the Company and its consolidated subsidiaries as of the dates indicated therein (or if amended prior to the Signing Date, as
of the date of such amendment) and the consolidated results of their operations for the periods specified therein; and except
as stated therein, such financial statements (A) were prepared in conformity with GAAP applied on a consistent basis (except
as may be noted therein), (B). have been prepared from, and are in accordance with, the books and records of the Company
and the Company Subsidiaries and (C) complied as to form, as of their respective dates of filing with the SEC, in all material
respects with the applicable accounting requirements and with the published rules and regulations of the SEC with respect

thereto.

(i) Reports.

(i) Since December 31, 2006, the Company and each subsidiary of the Company (each a “Company Subsidiary”
and, collectively, the “Company Subsidiaries”) has timely filed all reports, registrations, documents, filings, statements
and submissions, together with any amendments thereto, that it was required to file with any Governmental Entity (the
foregoing, collectively, the “Company Reports”) and has paid all fees and assessments due and payable in connection
therewith, except, in each case, as would not, individually or in the aggregate, reasonably be expected to have a
Company Material Adverse Effect. As of their respective dates of filing, the Company Reports complied in all material
respects with all statutes and applicable rules and regulations of the applicable Governmental Entities. In the case of
each such Company Report filed with or furnished to the SEC, such Company Report (A) did not, as of its date or if
amended prior to the Signing Date, as of the date of such amendment, contain an untrue statement of a material fact or
omit to state a material fact necessary in order to make the statements made therein, in light of the circumstances under
which they were made, not misleading, and (B) complied as to form in all material respects with the applicable
requirements of the Securities Act and the Exchange Act. With respect to all other Company Reports, the Company
Reports were complete and accurate in all material respects as of their respective dates. No executive officer of the
Company or any Company Subsidiary has failed in any respect to make the certifications required of him or her under
Section 302 or 906 of the Sarbanes-Oxley Act of 2002.

(if) The records, systems, controls, data and information of the Company and the Company Subsidijaries are
recorded, stored, maintained and operated under means (including any electronic, mechanical or photographic process,
whether computerized or not) that are under the exclusive ownership and direct control of the Company or the
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Company Subsidiaries or their accountants (including all means of access thereto and therefrom), except for any non-
exclusive ownership and non-direct control that would not reasonably be expected to have a material adverse effect on
the system of internal accounting controls described below in this Section 2.2(i)(ii). The Company (A) has implemented
and maintains disclosure controls and procedures (as defined in Rule 13a-15(e) of the Exchange Act) to ensure that
material information relating to the Company, including the consolidated Company Subsidiaries, is made known to the
chief executive officer and the chief financial officer of the Company by others within those entities, and (B) has
disclosed, based on its most recent evaluation prior to the Signing Date, to the Company’s outside auditors and the audit
committee of the Board of Directors (x) any significant deficiencies and material weaknesses in the design or operation
of internal controls over financial reporting (as defined in Rule 13a-15(f) of the Exchange Act) that are reasonably likely
to adversely affect the Company’s ability to record, process, summarize and report financial information and (y) any
fraud, whether or not material, that involves management or other employees who have a significant role in the
Company’s internal controls over financial reporting.

(i) No Undisclosed Liabilities. Neither the Company nor any of the Company Subsidiaries has any liabilities or
obligations of any nature (absolute, accrued, contingent or otherwise) which are not properly reflected or reserved against in
the Company Financial Statements to the extent required to be so reflected or reserved against in accordance with GAAP,
except for (A) liabilities that have arisen since the last fiscal year end in the ordinary and usual course of business and
consistent with past practice and (B) liabilities that, individually or in the aggregate, have not had and would not reasonably
be expected to have a Company Material Adverse Effect.

(k) Offering of Securities. Neither the Company nor any person acting on its behalf has taken any action (including any
offering of any securities of the Company under circumstances which would require the integration of such offering with the
offering of any of the Purchased Securities under the Securities Act, and the rules and regulations of the SEC promulgated
thereunder), which might subject the offering, issuance or sale of any of the Purchased Securities to Investor pursuant to this
Agreement to the registration requirements of the Securities Act.

(1) Litigation and Other Proceedings. Except (i) as set forth on Schedule D or (ii) as would not, individually or in the
aggregate, reasonably be expected to have a Company Material Adverse Effect, there is no (A) pending or, to the knowledge
of the Company, threatened, claim, action, suit, investigation or proceeding, against the Company or any Company
Subsidiary or to which any of their assets are subject nor is the Company or any Company Subsidiary subject to any order,
judgment or decree or (B) unresolved violation, criticism or exception by any Governmental Entity with respect to any report
or relating to any examinations or inspections of the Company or any Company Subsidiaries.

(m) Compliance with Laws. Except as would not, individually or in the aggregate, reasonably be expected to have a
Company Material Adverse Effect, the Company and the
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Company Subsidiaries have all permits, licenses, franchises, authorizations, orders and approvals of, and have made all
filings, applications and registrations with, Governmental Entitics that are required in order to permit them to own or lease
their properties and assets and to carry on their business as presently conducted and that are material to the business of the
Company or such Company Subsidiary. Except as set forth on Schedule E, the Company and the Company Subsidiaries have
complied in all respects and are not in default or violation of, and none of them is, to the knowledge of the Company, under
investigation with respect to or, to the knowledge of the Company, have been threatened to be charged with or given notice
of any violation of, any applicable domestic (federal, state or local) or foreign law, statute, ordinance, license, rule,
regulation, policy or guideline, order, demand, writ, injunction, decree or judgment of any Governmental Entity, other than
such noncompliance, defaults or violations that would not, individually or in the aggregate, reasonably be expected to have a
Company Material Adverse Effect. Except for statutory or regulatory restrictions of general application or as set forth on
Schedule E, no Governmental Entity has placed any restriction on the business or properties of the Company or any
Company Subsidiary that would, individually or in the aggregate, reasonably be expected to have a Company Material

Adverse Effect.

(n) Employee Benefit Matters. Except as would not reasonably be expected to have, either individually or in the
aggregate, a Company Material Adverse Effect: (A) each “employee benefit plan” (within the meaning of Section 3(3) of the
Employee Retirement Income Security Act of 1974, as amended (“ERISA™)) providing benefits to any current or former
employee, officer or director of the Company or any member of its “Controlled Group” (defined as any organization which is
a member of a controlled group of corporations within the meaning of Section 414 of the Internal Revenue Code of 1986, as
amended (the “Code’)) that is sponsored, maintained or contributed to by the Company or any member of its Controlled
Group and for which the Company or any member of its Controlled Group would have any liability, whether actual or
contingent (each, a “Plan”) has been maintained in compliance with its terms and with the requirements of all applicable
statutes, rules and regulations, including ERISA and the Code; (B) with respect to each Plan subject to Title IV of ERISA
(including, for purposes of this clause (B), any plan subject to Title IV of ERISA that the Company or any member of its
Controlled Group previously maintained or contributed to in the six years prior to the Signing Date), (1) no “reportable
event” (within the meaning of Section 4043(c) of ERISA), other than a reportable event for which the notice period referred
to in Section 4043(c) of ERISA has been waived, has occurred in the three years prior to the Signing Date or is reasonably
expected to occur, (2) no “accumulated funding deficiency” (within the meaning of Section 302 of ERISA or Section 412 of
the Code), whether or not waived, has occurred in the three years prior to the Signing Date or is reasonably expected to
occur, (3) the fair market value of the assets under each Plan exceeds the present value of all benefits accrued under such
Plan (determined based on the assumptions used to fund such Plan) and (4) neither the Company nor any member of its
Controlled Group has incurred in the six years prior to the Signing Date, or reasonably expects to incur, any liability under
Title IV of ERISA {other than contributions to the Plan or premiums to the PBGC in the ordinary course and without default)
in respect of a Plan (including any Plan that is a “multiemployer plan”, within the meaning of Section 4001 (c)(3) of ERISA);
and (C) each Plan that is intended to be qualified under Section 401(a) of the Code has received a favorable
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determination letter from the Internal Revenue Service with respect to its qualified status that has not been revoked, or such a
determination letter has been timely applied for but not received by the Signing Date, and nothing has occurred, whether by
action or by failure to act, which could reasonably be expected to cause the loss, revocation or denial of such qualified status

or favorable determination letter.

(0) Taxes. Except as would not, individually or in the aggregate, reasonably be expected to have a Company Material
Adverse Effect, (i) the Company and the Company Subsidiaries have filed all federal, state, local and foreign income and
franchise Tax returns required to be filed through the Signing Date, subject to permitted extensions, and have paid all Taxes
due thereon, and (ii) no Tax deficiency has been determined adversely to the Company or any of the Company Subsidiaries,
nor does the Company have any knowledge of any Tax deficiencies. “Tax” or “Taxes” means any federal, state, local or
foreign income, gross receipts, property, sales, use, license, excise, franchise, employment, payroll, withholding, alternative
or add on minimum, ad valorem, transfer or excise tax, or any other tax, custom, duty, governmental fee or other like
assessment or charge of any kind whatsoever, together with any interest or penalty, imposed by any Governmental Entity.

(p) Properties and Leases. Except as would not, individually or in the aggregate, reasonably be expected to have a
Company Material Adverse Effect, the Company and the Company Subsidiaries have good and marketable title to all real
properties and all other properties and assets owned by them, in each case free from liens, encumbrances, claims and defects
that would affect the value thereof or interfere with the use made or to be made thereof by them. Except as would not,
individually or in the aggregate, reasonably be expected to have a Company Material Adverse Effect, the Company and the
Company Subsidiaries hold all leased real or personal property under valid and enforceable leases with no exceptions that
would interfere with the use made or to be made thereof by them.

(q) Environmental Liability. Except as would not, individually or in the aggregate, reasonably be expected to have a
Company Material Adverse Effect:

(i) there is no legal, administrative, or other proceeding, claim or action of any nature seeking to impose, or that
would reasonably be expected to result in the imposition of, on the Company or any Company Subsidiary, any liability
relating to the release of hazardous substances as defined under any local, state or federal environmental statute,
regulation or ordinance, including the Comprehensive Environmental Response, Compensation and Liability Act of
1980, pending or, to the Company’s knowledge, threatened against the Company or any Company Subsidiary;

(ii) to the Company’s knowledge, there is no reasonable basis for any such proceeding, claim or action; and

(iii) neither the Company nor any Company Subsidiary is subject to any agreement, order, judgment or decree by
or with any court, Governmental Entity or third party imposing any such environmental liability.
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(1) Risk Management Instruments. Except as would not, individually or in the aggregate, reasonably be expected to have
a Company Material Adverse Effect, all derivative instruments, including, swaps, caps, floors and option agreements,
whether entered into for the Company’s own account, or for the account of one or more of the Company Subsidiaries or its or
their customers, were entered into (i) only in the ordinary course of business, (ii) in accordance with prudent practices and in
all material respects with all applicable laws, rules, regulations and regulatory policies and (jii) with counterparties believed
to be financially responsible at the time; and each of such instruments constitutes the valid and legally binding obligation of
the Company or one of the Company Subsidiaries, enforceable in accordance with its terms, except as may be limited by the
Bankruptcy Exceptions. Neither the Company or the Company Subsidiaries, nor, to the knowledge of the Company, any
other party thereto, is in breach of any of its obligations under any such agreement or arrangement other than such breaches
that would not, individually or in the aggregate, reasonably be expected to have a Company Material Adverse Effect.

(s) Agreements with Regulatory Agencies. Except as set forth on Schedule F, neither the Company nor any Company
Subsidiary is subject to any material cease-and-desist or other similar order or enforcement action issued by, or is a party to
any material written agreement, consent agreement or memorandum of understanding with, or is a party to any commitment
letter or similar undertaking to, or is subject to any capital directive by, or since December 31, 2006, has adopted any board
resolutions at the request of, any Governmental Entity (other than the Appropriate Federal Banking Agencies with
jurisdiction over the Company and the Company Subsidiaries) that currently restricts in any material respect the conduct of
its business or that in any material manner relates to its capital adequacy, its liquidity and funding policies and practices, its
ability to pay dividends, its credit, risk management or compliance policies or procedures, its internal controls, its
management or its operations or business (each item in this sentence, a “Regulatory Agreement”), nor has the Company or
any Company Subsidiary been advised since December 31, 2006 by any such Governmental Entity that it is considering
issuing, initiating, ordering, or requesting any such Regulatory Agreement. The Company and each Company Subsidiary are
in compliance in all material respects with each Regulatory Agreement to which it is party or subject, and neither the
Company nor any Company Subsidiary has received any notice from any Governmental Entity indicating that either the
Company or any Company Subsidiary is not in compliance in all material respects with any such Regulatory Agreement.
“Appropriate Federal Banking Agency” means the “appropriate Federal banking agency” with respect to the Company or
such Company Subsidiaries, as applicable, as defined in Section 3(q) of the Federal Deposit Insurance Act (12 U.S.C.
Section 1813(q)).

(t) Insurance. The Company and the Company Subsidiaries are insured with reputable insurers against such risks and in
such amounts as the management of the Company reasonably has determined to be prudent and consistent with industry
practice. The Company and the Company Subsidiaries are in material compliance with their insurance policies and are not in
default under any of the material terms thereof, each such policy is outstanding and in full force and effect, all premiums and
other payments due under any material policy have been paid, and all claims thereunder have been filed in due and timely
fashion, except, in each case, as would not, individually or in the aggregate, reasonably be expected to have a Company
Material Adverse Effect.
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(u) Intellectual Property. Except as would not, individually or in the aggregate, reasonably be expected to have a
Company Material Adverse Effect, (i) the Company and cach Company Subsidiary owns or otherwise has the right to use, all
intellectual property rights, including all trademarks, trade dress, trade names, service marks, domain names, patents,
inventions, trade secrets, know-how, works of authorship and copyrights therein, that are used in the conduct of their existing
businesses and all rights relating to the plans, design and specifications of any of its branch facilities (“Proprietary Rights™)
free and clear of all liens and any claims of ownership by current or former employees, contractors, designers or others and
(ii) neither the Company nor any of the Company Subsidiaries is materially infringing, diluting, misappropriating or
violating, nor has the Company or any or the Company Subsidiaries received any written (or, to the knowledge of the
Company, oral) communications alleging that any of them has materially infringed, diluted, misappropriated or violated, any
of the Proprietary Rights owned by any other person. Except as would not, individually or in the aggregate, reasonably be
expected to have a Company Material Adverse Effect, to the Company’s knowledge, no other person is infringing, diluting,
misappropriating or violating, nor has the Company or any or the Company Subsidiaries sent any written communications
since January 1, 2006 alleging that any person has infringed, diluted, misappropriated or violated, any of the Proprietary
Rights owned by the Company and the Company Subsidiaries.

(v) Brokers and Finders. No broker, finder or investment banker is entitled to any financial advisory, brokerage, finder’s
or other fee or commission in connection with this Agreement or the Warrant or the transactions contemplated hereby or
thereby based upon arrangements made by or on behalf of the Company or any Company Subsidiary for which the Investor

could have any liability.

Article III
Covenants

3.1 Commercially Reasonable Efforts.

(a) Subject to the terms and conditions of this Agreement, each of the parties will use its commercially reasonable
efforts in good faith to take, or cause to be taken, all actions, and to do, or cause to be done, all things necessary, proper or
desirable, or advisable under applicable laws, so as to permit consummation of the Purchase as promptly as practicable and
otherwise to enable consummation of the transactions contemplated hereby and shall use commercially reasonable efforts to

cooperate with the other party to that end.

(b) If the Company is required to obtain any stockholder approvals set forth on Schedule C, then the Company shall
comply with this Section 3.1(b) and Section 3.1(c). The Company shall call a special meeting of its stockholders, as promptly
as practicable following the Closing, to vote on proposals (collectively, the “Stockholder Proposals™) to (i) approve the
exercise of the Warrant for Common Stock for purposes of the rules of the national security exchange on which the Common
Stock is listed and/or (ii) amend the Company’s Charter to increase the number of authorized shares of Common Stock to at
least such number as shall be sufficient to permit the full exercise of the Warrant for Common Stock and comply with the
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other provisions of this Section 3.1(b) and Section 3.1(c). The Board of Directors shall recommend to the Company’s
stockholders that such stockholders vote in favor of the Stockholder Proposals. In connection with such meeting, the
Company shall prepare (and the Investor will reasonably cooperate with the Company to prepare) and file with the SEC as
promptly as practicable (but in no event more than ten business days after the Closing) a preliminary proxy statement, shall
use its reasonable best efforts to respond to any comments of the SEC or its staff thereon and to cause a definitive proxy
statement related to such stockholders’ meeting to be mailed to the Company’s stockholders not more than five business days
after clearance thereof by the SEC, and shall use its reasonable best efforts to solicit proxies for such stockholder approval of
the Stockholder Proposals. The Company shall notify the Investor promptly of the receipt of any comments from the SEC or
its staff with respect to the proxy statement and of any request by the SEC or its staff for amendments or supplements to such
proxy statement or for additional information and will supply the Investor with copies of all correspondence between the
Company or any of its representatives, on the one hand, and the SEC or its staff, on the other hand, with respect to such proxy
statement. If at any time prior to such stockholders’ meeting there shall occur any event that is required to be set forth in an
amendment or supplement to the proxy statement, the Company shall as promptly as practicable prepare and mail to its
stockholders such an amendment or supplement. Each of the Investor and the Company agrees promptly to correct any
information provided by it or on its behalf for use in the proxy statement if and to the extent that such information shall have
become false or misleading in any material respect, and the Company shall as promptly as practicable prepare and mail to its
stockholders an amendment or supplement to correct such information to the extent required by applicable laws and
regulations. The Company shall consult with the Investor prior to filing any proxy statement, or any amendment or
supplement thereto, and provide the Investor with a reasonable opportunity to comment thereon. In the event that the
approval of any of the Stockholder Proposals is not obtained at such special stockholders meeting, the Company shall include
a proposal to approve (and the Board of Directors shall recommend approval of) each such proposal at a meeting of its
stockholders no less than once in each subsequent six-month period beginning on January 1, 2009 until all such approvals are
obtained or made. ’

(c) None of the information supplied by the Company or any of the Company Subsidiaries for inclusion in any proxy
statement in connection with any such stockholders meeting of the Company will, at the date it is filed with the SEC, when
first mailed to the Company’s stockholders and at the time of any stockholders meeting, and at the time of any amendment or
supplement thereof, contain any untrue statement of a material fact or omit to state any material fact necessary in order to
make the statements therein, in light of the circumstances under which they are made, not misleading.

3.2 Expenses. Unless otherwise provided in this Agreement or the Warrant, each of the parties hereto will bear and pay
all costs and expenses incurred by it or on its behalf in connection with the transactions contempiated under this Agreement
and the Warrant, including fees and expenses of its own financial or other consuitants, investment bankers, accountants and

counsel.

3.3 Sufficiency of Authorized Common Stock; Exchange Listing.
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(a) During the period from the Closing Date (or, if the approval of the Stockholder Proposals is required, the date of
such approval) until the date on which the Warrant has been fully exercised, the Company shall at all times have reserved for
issuance, free of preemptive or similar rights, a sufficient number of authorized and unissued Warrant Shares to effectuate
such exercise. Nothing in this Section 3.3 shall preclude the Company from satisfying its obligations in respect of the
exercise of the Warrant by delivery of shares of Common Stock which are held in the treasury of the Company. As soon as
reasonably practicable following the Closing, the Company shall, at its expense, cause the Warrant Shares to be listed on the
same national securities exchange on which the Common Stock is listed, subject to official notice of issuance, and shall
maintain such listing for so long as any Common Stock is listed on such exchange.

(b) If requested by the Investor, the Company shall promptly use its reasonable best efforts to cause the Preferred Shares
to be approved for listing on a national securities exchange as promptly as practicable following such request.

3.4 Certain Notifications Until Closing. From the Signing Date until the Closing, the Company shall promptly notify the
Investor of (i) any fact, event or circumstance of which it is aware and which would reasonably be expected to cause any
representation or warranty of the Company contained in this Agreement to be untrue or inaccurate in any material respect or
to cause any covenant or agreement of the Company contained in this Agreement not to be complied with or satisfied in any
material respect and (ii) except as Previously Disclosed, any fact, circumstance, event, change, occurrence, condition or
development of which the Company is aware and which, individually or in the aggregate, has had or would reasonably be
expected to have a Company Material Adverse Effect; provided, however, that delivery of any notice pursuant to this
Section 3.4 shall not limit or affect any rights of or remedies available to the Investor; provided, further, that a failure to
comply with this Section 3.4 shall not constitute a breach of this Agreement or the failure of any condition set forth in
Section 1.2 to be satisfied unless the underlying Company Material Adverse Effect or material breach would independently
result in the failure of a condition set forth in Section 1.2 to be satisfied.

3.5 Access, Information and Confidentiality.

(a) From the Signing Date until the date when the Investor holds an amount of Preferred Shares having an aggregate
liquidation value of less than 10% of the Purchase Price, the Company will permit the Investor and its agents, consultants,
contractors and advisors (x) acting through the Appropriate Federal Banking Agency, to examine the corporate books and
make copies thereof and to discuss the affairs, finances and accounts of the Company and the Company Subsidiaries with the
principal officers of the Company, all upon reasonable notice and at such reasonable times and as often as the Investor may
reasonably request and (y) to review any information material to the Investor’s investment in the Company provided by the
Company to its Appropriate Federal Banking Agency. Any investigation pursuant to this Section 3.5 shall be conducted
during normal business hours and in such manner as not to interfere unreasonably with the conduct of the business of the
Company, and nothing herein shall require the Company or any Company Subsidiary to disclose any information to the
Investor to the extent (i) prohibited by applicable law or regulation, or (ii) that such disclosure would reasonably be
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expected to cause a violation of any agreement to which the Company or any Company Subsidiary is a party or would cause
a risk of a loss of privilege to the Company or any Company Subsidiary (provided that the Company shall use commercially
reasonable efforts to make appropriate substitute disclosure arrangements under circumstances where the restrictions in this

clause (ii) apply).

(b) The Investor will use reasonable best efforts to hold, and will use reasonable best efforts to cause its agents,
consultants, contractors and advisors to hold, in confidence all non-public records, books, contracts, instruments, computer
data and other data and information (collectively, “Information’) concerning the Company furnished or made available to it
by the Company or its representatives pursuant to this Agreement (except to the extent that such information can be shown to
have been (i) previously known by such party on a non-confidential basis, (ii) in the public domain through no fault of such
party or (iii) later lawfully acquired from other sources by the party to which it was furnished (and without violation of any
other confidentiality obligation)); provided that nothing herein shall prevent the Investor from disclosing any Information to
the extent required by applicable laws or regulations or by any subpoena or similar legal process.

Article IV
Additional Agreements

4.1 Purchase for Investment. The Investor acknowledges that the Purchased Securities and the Warrant Shares have not
been registered under the Securities Act or under any state securities laws. The Investor (a) is acquiring the Purchased
Securities pursuant to an exemption from registration under the Securities Act solely for investment with no present intention
to distribute them to any person in violation of the Securities Act or any applicable U.S. state securities laws, (b) will not sell
or otherwise dispose of any of the Purchased Securities or the Warrant Shares, except in compliance with the registration
requirements or exemption provisions of the Securities Act and any applicable U.S. state securities laws, and (c) has such
knowledge and experience in financial and business matters and in investments of this type that it is capable of evaluating the
merits and risks of the Purchase and of making an informed investment decision.

4.2 Legends.

(a) The Investor agrees that all certificates or other instruments representing the Warrant and the Warrant Shares will
bear a legend substantially to the following effect:

“THE SECURITIES REPRESENTED BY THIS INSTRUMENT HAVE NOT BEEN REGISTERED UNDER THE

SECURITIES ACT OF 1933, AS AMENDED, OR THE SECURITIES LAWS OF ANY STATE AND MAY NOT BE

TRANSFERRED, SOLD OR OTHERWISE DISPOSED OF EXCEPT WHILE A REGISTRATION STATEMENT

RELATING THERETO IS IN EFFECT UNDER SUCH ACT AND APPLICABLE STATE SECURITIES LAWS OR

PURSUANT TO AN EXEMPTION FROM REGISTRATION UNDER SUCH ACT OR SUCH LAWS.”
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(b) The Investor agrees that all certificates or other instruments representing the Warrant will also bear a legend
substantially to the following effect: .

“THIS INSTRUMENT IS ISSUED SUBJECT TO THE RESTRICTIONS ON TRANSFER AND OTHER
PROVISIONS OF A SECURITIES PURCHASE AGREEMENT BETWEEN THE ISSUER OF THESE SECURITIES
AND THE INVESTOR REFERRED TO THEREIN, A COPY OF WHICH IS ON FILE WITH THE ISSUER. THE
SECURITIES REPRESENTED BY THIS INSTRUMENT MAY NOT BE SOLD OR OTHERWISE TRANSFERRED
EXCEPT IN COMPLIANCE WITH SAID AGREEMENT. ANY SALE OR OTHER TRANSFER NOT IN
COMPLIANCE WITH SAID AGREEMENT WILL BE VOID.”

(c) In addition, the Investor agrees that all certificates or other instruments representing the Preferred Shares will bear a
legend substantially to the following effect:

“THE SECURITIES REPRESENTED BY THIS INSTRUMENT ARE NOT SAVINGS ACCOUNTS, DEPOSITS OR
OTHER OBLIGATIONS OF A BANK AND ARE NOT INSURED BY THE FEDERAL DEPOSIT INSURANCE
CORPORATION OR ANY OTHER GOVERNMENTAL AGENCY.

THE SECURITIES REPRESENTED BY THIS INSTRUMENT HAVE NOT BEEN REGISTERED UNDER THE
SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT"”), OR THE SECURITIES LAWS OF ANY
STATE AND MAY NOT BE TRANSFERRED, SOLD OR OTHERWISE DISPOSED OF EXCEPT WHILE A
REGISTRATION STATEMENT RELATING THERETO IS IN EFFECT UNDER SUCH ACT AND APPLICABLE
STATE SECURITIES LAWS OR PURSUANT TO AN EXEMPTION FROM REGISTRATION UNDER SUCH ACT
OR SUCH LAWS. EACH PURCHASER OF THE SECURITIES REPRESENTED BY THIS INSTRUMENT IS
NOTIFIED THAT THE SELLER MAY BE RELYING ON THE EXEMPTION FROM SECTION 5 OF THE
SECURITIES ACT PROVIDED BY RULE 144A THEREUNDER. ANY TRANSFEREE OF THE SECURITIES
REPRESENTED BY THIS INSTRUMENT BY ITS ACCEPTANCE HEREOF (1) REPRESENTS THATIT IS A
“QUALIFIED INSTITUTIONAL BUYER” (AS DEFINED IN RULE 144A UNDER THE SECURITIES ACT),

(2) AGREES THAT IT WILL NOT OFFER, SELL OR OTHERWISE TRANSFER THE SECURITIES
REPRESENTED BY THIS INSTRUMENT EXCEPT (A) PURSUANT TO A REGISTRATION STATEMENT
WHICH IS THEN EFFECTIVE UNDER THE SECURITIES ACT, (B) FOR SO LONG AS THE SECURITIES
REPRESENTED BY THIS INSTRUMENT ARE ELIGIBLE FOR RESALE PURSUANT TO RULE 144A, TO A
PERSON IT REASONABLY BELIEVES IS A “QUALIFIED INSTITUTIONAL BUYER” AS DEFINED IN RULE
144A UNDER THE SECURITIES ACT THAT PURCHASES FOR ITS OWN ACCOUNT OR FOR THE ACCOUNT
OF A QUALIFIED INSTITUTIONAL BUYER TO WHOM NOTICE IS GIVEN THAT THE TRANSFER IS BEING
MADE IN RELIANCE ON RULE 144A, (C) TO THE ISSUER OR (D) PURSUANT TO ANY OTHER AVAILABLE
EXEMPTION FROM THE REGISTRATION
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REQUIREMENTS OF THE SECURITIES ACT AND (3) AGREES THAT IT WILL GIVE TO EACH PERSON TO
WHOM THE SECURITIES REPRESENTED BY THIS INSTRUMENT ARE TRANSFERRED A NOTICE
SUBSTANTIALLY TO THE EFFECT OF THIS LEGEND.”

(d) In the event that any Purchased Securities or Warrant Shares (i) become registered under the Securities Act or (ii) are
eligible to be transferred without restriction in accordance with Rule 144 or another exemption from registration under the
Securities Act (other than Rule 144A), the Company shall issue new certificates or other instruments representing such
Purchased Securities or Warrant Shares, which shall not contain the applicable legends in Sections 4.2(a) and {c) above;
provided that the Investor surrenders to the Company the previously issued certificates or other instruments. Upon Transfer
of all or a portion of the Warrant in compliance with Section 4.4, the Company shall issue new certificates or other
instruments representing the Warrant, which shall not contain the applicable legend in Section 4.2(b) above; provided that the
Investor surrenders to the Company the previously issued certificates or other instruments.

4.3 Certain Transactions. The Company will not merge or consolidate with, or sell, transfer or lease all or substantially
all of its property or assets to, any other party unless the successor, transferee or lessee party (or its uitimate parent entity), as
the case may be (if not the Company), expressly assumes the due and punctual performance and observance of each and
every covenant, agreement and condition of this Agreement to be performed and observed by the Company.

4.4 Transfer of Purch urities and Warrant Shares; Restrictions on Exercise of the Warrant. Subject to compliance
with applicable securities laws, the Investor shall be permitted to transfer, sell, assign or otherwise dispose of (“Transfer™) all
or a portion of the Purchased Securities or Warrant Shares at any time, and the Company shall take all steps as may be
reasonably requested by the Investor to facilitate the Transfer of the Purchased Securities and the Warrant Shares; provided
that the Investor shall not Transfer a portion or portions of the Warrant with respect to, and/or exercise the Warrant for, more
than one-half of the Initial Warrant Shares (as such number may be adjusted from time to time pursuant to Section 13
thereof) in the aggregate until the earlier of (a) the date on which the Company {or any successor by Business Combination)
has received aggregate gross proceeds of not less than the Purchase Price (and the purchase price paid by the Investor to any
such successor for securities of such successor purchased under the CPP) from one or more Qualified Equity Offerings
(including Qualified Equity Offerings of such successor) and (b) December 31, 2009. “Qualified Equity Offering” means the
sale and issuance for cash by the Company to persons other than the Company or any of the Company Subsidiaries after the
Closing Date of shares of perpetual Preferred Stock, Common Stock or any combination of such stock, that, in each case,
qualify as and may be included in Tier 1 capital of the Company at the time of issuance under the applicable risk-based
capital guidelines of the Company’s Appropriate Federal Banking Agency (other than any such sales and issuances made
pursuant to agreements or arrangements entered into, or pursuant to financing plans which were publicly announced, on or

prior to October 13,
-18-

http://idea.sec.gov/Archives/edgar/data/70858/000119312508220360/dex 101 .htm 1/12/2009



Letter Agreement, dated October 26, 2008 Page 28 of 78

2008). “Business Combination” means a merger, consolidation, statutory share exchange or similar transaction that requires
the approval of the Company’s stockholders.

4.5 Registration Rights.

(a) Registration.

(i) Subject to the terms and conditions of this Agreement, the Company covenants and agrees that as promptly as
practicable after the Closing Date (and in any event no later than 30 days after the Closing Date), the Company shall
prepare and file with the SEC a Shelf Registration Statement covering all Registrable Securities (or otherwise designate
an existing Shelf Registration Statement filed with the SEC to cover the Registrable Securities), and, to the extent the
Shelf Registration Statement has not theretofore been declared effective or is not automatically effective upon such
filing, the Company shall use reasonable best efforts to cause such Shelf Registration Statement to be declared or
become effective and to keep such Shelf Registration Statement continuously effective and in compliance with the
Securities Act and usable for resale of such Registrable Securities for a period from the date of its initial effectiveness
until such time as there are no Registrable Securities remaining (including by refiling such Shelf Registration Statement
(or a new Shelf Registration Statement) if the initial Shelf Registration Statement expires). So long as the Company is a
well-known seasoned issuer (as defined in Rule 405 under the Securities Act) at the time of filing of the Shelf
Registration Statement with the SEC, such Shelf Registration Statement shall be designated by the Company-as an
automatic Shelf Registration Statement. Notwithstanding the foregoing, if on the Signing Date the Company is not
eligible to file a registration statement on Form S-3, then the Company shall not be obligated to file a Shelf Registration
Statement unless and until requested to do so in writing by the Investor.

(ii) Any registration pursuant to Section 4.5(a)(i) shall be effected by means of a shelf registration on an
appropriate form under Rule 415 under the Securities Act (a “Shelf Registration Statement™). If the Investor or any other
Holder intends to distribute any Registrable Securities by means of an underwritten offering it shall promptly so advise
the Company and the Company shall take all reasonable steps to facilitate such distribution, including the actions
required pursuant to Section 4.5(c); provided that the Company shall not be required to facilitate an underwritten
offering of Registrable Securities unless the expected gross proceeds from such offering exceed (i) 2% of the initial
aggregate liquidation preference of the Preferred Shares if such initial aggregate liquidation preference is less than $2
billion and (ii) $200 million if the initial aggregate liquidation preference of the Preferred Shares is equal to or greater
than $2 billion. The lead underwriters in any such distribution shall be selected by the Holders of a majority of the
Registrable Securities to be distributed; provided that to the extent appropriate and permitted under applicable law, such
Holders shall consider the qualifications of any broker-dealer Affiliate of the Company in selecting the lead underwriters

in any such distribution.
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(iii) The Company shall not be required to effect a registration (including a resale of Registrable Securities from an
effective Shelf Registration Statement) or an underwritten offering pursuant to Section 4.5(a): (A) with respect to
securities that are not Registrable Securities; or (B) if the Company has notified the Investor and all other Holders that in
the good faith judgment of the Board of Directors, it wonld be materially detrimental to the Company or its
securityholders for such registration or underwritten offering to be effected at such time, in which event the Company
shall have the right to defer such registration for a period of not more than 45 days after receipt of the request of the
Investor or any other Holder; provided that such right to delay a registration or underwritten offering shall be exercised
by the Company (1) only if the Company has generally exercised (or is concurrently exercising) similar black-out rights
against holders of similar securities that have registration rights and (2) not more than three times in any 12-month
period and not more than 90 days in the aggregate in any 12-month period.

(iv) If during any period when an effective Shelf Registration Statement is not available, the Company proposes to
register any of its equity securities, other than a registration pursuant to Section 4.5(a)(i) or a Special Registration, and
the registration form to be filed may be used for the registration or qualification for distribution of Registrable
Securities, the Company will give prompt written notice to the Investor and all other Holders of its intention to effect
such a registration (but in no event less than ten days prior to the anticipated filing date) and will include in such
registration all Registrable Securities with respect to which the Company has received written requests for inclusion
therein within ten business days after the date of the Company’s notice (a “Piggyback Registration™). Any such person
that has made such a written request may withdraw its Registrable Securities from such Piggyback Registration by
giving written notice to the Company and the managing underwriter, if any, on or before the fifth business day prior to
the planned effective date of such Piggyback Registration. The Company may terminate or withdraw any registration
under this Section 4.5(a)(iv) prior to the effectiveness of such registration, whether or not Investor or any other Holders
have elected to include Registrable Securities in such registration.

(v) If the registration referred to in Section 4.5(a)(iv) is proposed to be underwritten, the Company will so advise
Investor and all other Holders as a part of the written notice given pursuant to Section 4.5(a)(iv). In such event, the right
of Investor and all other Holders to registration pursuant to Section 4.5(a) will be conditioned upon such persons’
participation in such underwriting and the inclusion of such person’s Registrable Securities in the underwriting if such
securities are of the same class of securities as the securities to be offered in the underwritten offering, and each such
person will (together with the Company and the other persons distributing their securities through such underwriting)
enter into an underwriting agreement in customary form with the underwriter or underwriters selected for such
underwriting by the Company; provided that the Investor (as opposed to other Holders) shall not be required to
indemnify any person in connection with any registration. If any participating person disapproves of the terms of the
underwriting, such person may elect to withdraw therefrom by written notice
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to the Company, the managing underwriters and the Investor (if the Investor is participating in the underwriting).

(vi) If either (x) the Company grants “piggyback” registration rights to one or more third parties to include their
securities in an underwritten offering under the Shelf Registration Statement pursuant to Section 4.5(a)(ii) or (y) a .
Piggyback Registration under Section 4.5(a)(iv) relates to an underwritten offering on behalf of the Company, and in
cither case the managing underwriters advise the Company that in their reasonable opinion the number of securities
requested to be included in such offering exceeds the number which can be sold without adversely affecting the
marketability of such offering (including an adverse effect on the per share offering price), the Company will inciude in
such offering only such number of securities that in the reasonable opinion of such managing underwriters can be sold
without adversely affecting the marketability of the offering (including an adverse effect on the per share offering price),
which securities will be so included in the following order of priority: (A) first, in the case of a Piggyback Registration
under Section 4.5(a)(iv), the securities the Company proposes to sell, (B) then the Registrable Securities of the Investor
and all other Holders who have requested inclusion of Registrable Securities pursuant to Section 4.5(a)(ii) or Section 4.5
(a)(iv), as applicable, pro rata on the basis of the aggregate number of such securities or shares owned by each such
person and (C) lastly, any other securities of the Company that have been requested to be so included, subject to the
terms of this Agreement; provided, however, that if the Company has, prior to the Signing Date, entered into an
agreement with respect to its securities that is inconsistent with the order of priority contemplated hereby then it shall
apply the order of priority in such conflicting agreement to the extent that it wouid otherwise result in a breach under

such agreement.

(b) Expenses of Registration. All Registration Expenses incurred in connection with any registration, qualification or
compliance hereunder shall be borne by the Company. All Selling Expenses incurred in connection with any registrations
hereunder shall be bome by the holders of the securities so registered pro rata on the basis of the aggregate offering or sale

price of the securities so registered. '

(c) Obligations of the Company. The Company shall use its reasonable best efforts, for so long as there are Registrable
Securities outstanding, to take such actions as are under its control to not become an ineligible issuer (as defined in Rule 405

under the Securities Act) and to remain a well-known seasoned issuer (as defined in Rule 405 under the Securities Act) if it
has such status on the Signing Date or becomes eligible for such status in the future. In addition, whenever required to effect
the registration of any Registrable Securities or facilitate the distribution of Registrable Securities pursuant to an effective
Shelf Registration Statement, the Company shall, as expeditiously as reasonably practicable:
(i) Prepare and file with the SEC a prospectus supplement with respect to a proposed offering of Registrable
Securities pursuant to an effective registration statement, subject to Section 4.5(d), keep such registration statement
effective and keep
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such prospectus supplement current until the securities described therein are no longer Registrable Securities.

(ii) Prepare and file with the SEC such amendments and supplements to the applicable registration statement and
the prospectus or prospectus supplement used in connection with such registration statement as may be necessary to
comply with the provisions of the Securities Act with respect to the disposition of all securities covered by such
registration statement.

(iii) Fumish to the Holders and any underwriters such number of copies of the applicable registration statement and
each such amendment and supplement thereto (including in each case all exhibits) and of a prospectus, including a
preliminary prospectus, in conformity with the requirements of the Securities Act, and such other documents as they
may reasonably request in order to facilitate the disposition of Registrable Securities owned or to be distributed by them.

(iv) Use its reasonable best efforts to register and qualify the securities covered by such registration statement
under such other securities or Blue Sky laws of such jurisdictions as shall be reasonably requested by the Holders or any
managing underwriter(s), to keep such registration or qualification in effect for so long as such registration statement
remains in effect, and to take any other action which may be reasonably necessary to enable such seller to consummate
the disposition in such jurisdictions of the securities owned by such Holder; provided that the Company shall not be
required in connection therewith or as a condition thereto to qualify to do business or to file a general consent to service
of process in any such states or jurisdictions.

(v) Notify each Holder of Registrable Securities at any time when a prospectus relating thereto is required to be
delivered under the Securities Act of the happening of any event as a result of which the applicable prospectus, as then
in effect, includes an untrue statement of a material fact or omits to state a material fact required to be stated therein or
necessary to make the statements therein not misleading in light of the circumstances then existing,.

(vi) Give written notice to the Holders:

(A) when any registration statement filed pursuant to Section 4.5(a) or any amendment thereto has been filed
with the SEC (except for any amendment effected by the filing of a document with the SEC pursuant to the
Exchange Act) and when such registration statement or any post-effective amendment thereto has become
effective;

(B) of any request by the SEC for amendments or supplements to any registration statement or the prospectus
included therein or for additional information;
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(C) of the issuance by the SEC of any stop order suspending the effectiveness of any registration statement or
the initiation of any proceedings for that purpose;

(D) of the receipt by the Company or its legal counsel of any notification with respect to the suspension of the
qualification of the Common Stock for sale in any jurisdiction or the initiation or threatening of any proceeding for
such purpose;

(E) of the happening of any event that requires the Company to make changes in any effective registration
statement or the prospectus related to the registration statement in order to make the statements therein not
misleading (which notice shall be accompanied by an instruction to suspend the use of the prospectus until the
requisite changes have been made); and

(F) if at any time the representations and warranties of the Company contained in any underwriting agreement
contemplated by Section 4.5(c)(x) cease to be true and correct.

(vii) Use its reasonable best efforts to prevent the issuance or obtain the withdrawal of any order suspending the
effectiveness of any registration statement referred to in Section 4.5(c)(vi)(C) at the earliest practicable time.

(viii) Upon the occurrence of any event contemplated by Section 4.5(c)(v) or 4.5(c)(Vi)}(E), promptly prepare a
post-effective amendment to such registration statement or a supplement to the related prospectus or file any other
required document so that, as thereafter delivered to the Holders and any underwriters, the prospectus will not contain an
untrue statement of a material fact or omit to state any material fact necessary to make the statements therein, in light of
the circumstances under which they were made, not misleading. If the Company notifies the Holders in accordance with
Section 4.5(c)(vi)(E) to suspend the use of the prospectus until the requisite changes to the prospectus have been made,
then the Holders and any underwriters shall suspend use of such prospectus and use their reasonable best efforts to
return to the Company all copies of such prospectus (at the Company’s expense) other than permanent file copies then in
such Holders’ or underwriters’ possession. The total number of days that any such suspension may be in effect in any
12-month period shall not exceed 90 days.

(ix) Use reasonable best efforts to procure the cooperation of the Company’s transfer agent in settling any offering
or sale of Registrable Securities, including with respect to the transfer of physical stock certificates into book-entry form
in accordance with any procedures reasonably requested by the Holders or any managing underwriter(s).

(x) If an underwritten offering is requested pursuant to Section 4.5(a)(ii), enter into an underwriting agreement in
customary form, scope and substance and take all such
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other actions reasonably requested by the Holders of a majority of the Registrable Securities being sold in connection .
therewith or by the managing underwriter(s), if any, to expedite or facilitate the underwritten disposition of such
Registrable Securities, and in connection therewith in any underwritten offering {including making members of
management and executives of the Company available to participate in “road shows”, similar sales events and other
marketing activities), (A) make such representations and warranties to the Holders that are selling stockholders and the
managing underwriter(s), if any, with respect to the business of the Company and its subsidiaries, and the Shelf
Registration Statement, prospectus and documents, if any, incorporated or deemed to be incorporated by reference
therein, in each case, in customary form, substance and scope, and, if true, confirm the same if and when requested,

(B) use its reasonable best efforts to furnish the underwriters with opinions of counsel to the Company, addressed to the
managing underwriter(s), if any, covering the matters customarily covered in such opinions requested in underwritten
offerings, (C) use its reasonable best efforts to obtain “cold comfort” letters from the independent certified public
accountants of the Company (and, if necessary, any other independent certified public accountants of any business
acquired by the Company for which financial statements and financial data are included in the Shelf Registration
Statement) who have certified the financial statements included in such Shelf Registration Statement, addressed to each
of the managing underwriter(s), if any, such letters to be in customary form and covering matters of the type customarily
covered in “cold comfort” letters, (D) if an underwriting agreement is entered into, the same shall contain
indemnification provisions and procedures customary in underwritten offerings (provided that the Investor shall not be
obligated to provide any indemnity), and (E) deliver such documents and certificates as may be reasonably requested by
the Holders of a majority of the Registrable Securities being sold in connection therewith, their counsel and the
managing underwriter(s), if any, to evidence the continued validity of the representations and warranties made pursuant
to clause (i) above and to evidence compliance with any customary conditions contained in the underwriting agreement
or other agreement entered into by the Company.

(xi) Make available for inspection by a representative of Holders that are selling stockholders, the managing
underwriter(s), if any, and any attorneys or accountants retained by such Holders or managing underwriter(s), at the
offices where normally kept, during reasonable business hours, financial and other records, pertinent corporate
documents and properties of the Company, and cause the officers, directors and employees of the Company to supply all
information in each case reasonably requested (and of the type customarily provided in connection with due diligence
conducted in connection with a registered public offering of securities) by any such representative, managing
underwriter(s), attorney or accountant in connection with such Shelf Registration Statement.

(xii) Use reasonable best efforts to cause all such Registrable Securities to be listed on each national securities
exchange on which similar securities issued by the Company are then listed or, if no similar securities issued by the
Company are then listed on any national securities exchange, use its reasonable best efforts to cause all such
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Registrable Securities to be listed on such securities exchange as the Investor may designate.

(xiii) If requested by Holders of a majority of the Registrable Securities being registered and/or sold in connection
therewith, or the managing underwriter(s), if any, promptly include in a prospectus supplement or amendment such
information as the Holders of a majority of the Registrable Securities being registered and/or sold in connection
therewith or managing underwriter(s), if any, may reasonably request in order to permit the intended method of
distribution of such securities and make all required filings of such prospectus supplement or such amendment as soon
as practicable after the Company has received such request.

(xiv) Timely provide to its security holders earning statements satisfying the provisions of Section 11(a) of the
Securities Act and Rule 158 thereunder.

(d) Suspension of Sales. Upon receipt of written notice from the Company that a registration statement, prospectus or
prospectus supplement contains or may contain an untrue statement of a material fact or omits or may omit to state a material
fact required to be stated therein or necessary to make the statements therein not misleading or that circumstances exist that
make inadvisable use of such registration statement, prospectus or prospectus supplement, the Investor and each Holder of
Registrable Securities shall forthwith discontinue disposition of Registrable Securities until the Investor and/or Holder has
received copies of a supplemented or amended prospectus or prospectus supplement, or until the Investor and/or such Holder
is advised in writing by the Company that the use of the prospectus and, if applicable, prospectus supplement may be
resumed, and, if so directed by the Company, the Investor and/or such Holder shall deliver to the Company (at the
Company’s expense) all copies, other than permanent file copies then in the Investor and/or such Holder’s possession, of the
prospectus and, if applicable, prospectus supplement covering such Registrable Securities current at the time of receipt of
such notice. The total number of days that any such suspension may be in effect in any 12-month period shall not exceed 90

days.

(e) Terminatjon of Registration Rights. A Holder’s registration rights as to any securities held by such Holder (and its
Affiliates, partners, members and former members) shall not be available unless such securities are Registrable Securities.

(f) Furnishing Information.
(i) Neither the Investor nor any Holder shall use any free writing prospectus (as defined in Rule 405) in connection
with the sale of Registrable Securities without the prior written consent of the Company.

(ii) It shall be a condition precedent to the obligations of the Company to take any action pursuant to Section 4.5(c)
that Investor and/or the selling Holders and the underwriters, if any, shall fumnish to the Company such information
regarding themselves, the Registrable Securities held by them and the intended method of
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disposition of such securities as shall be required to effect the registered offering of their Registrable Securities.

(g) Indemnification.

(i) The Company agrees to indemnify each Holder and, if a. Holder is a person other than an individual, such
Holder’s officers, directors, employees, agents, representatives and Affiliates, and each Person, if any, that controls a
Holder within the meaning of the Securities Act (each, an “Indemnitee’™), against any and all losses, claims, damages,
actions, liabilities, costs and expenses (including reasonable fees, expenses and disbursements of attomeys and other
professionals incurred in connection with investigating, defending, settling, compromising or paying any such losses,
claims, damages, actions, liabilities, costs and expenses), joint or several, arising out of or based upon any untrue
statement or alleged untrue statement of material fact contained in any registration statement, including any preliminary
prospectus or final prospectus contained therein or any amendments or supplements thereto or any documents
incorporated therein by reference or contained in any free writing prospectus (as such term is defined in Rule 405)
prepared by the Company or authorized by it in writing for use by such Holder (or any amendment or supplement
thereto); or any omission to state therein a material fact required to be stated therein or necessary to make the statements
therein, in light of the circumstances under which they were made, not misleading; provided, that the Company shall not
be liable to such Indemnitee in any such case to the extent that any such loss, claim, damage, liability (or action or
proceeding in respect thereof) or expense arises out of or is based upon (A) an untrue statement or omission made in
such registration statement, including any such preliminary prospectus or final prospectus contained therein or any such
amendments or supplements thereto or contained in any free writing prospectus (as such term is defined in Rule’405)
prepared by the Company or authorized by it in writing for use by such Holder (or any amendment or supplement
thereto), in reliance upon and in conformity with information regarding such Indemnitee or its plan of distribution or
ownership interests which was fumished in writing to the Company by such Indemnitee for use in connection with such
registration statement, including any such preliminary prospectus or final prospectus contained therein or any such
amendments or supplements thereto, or (B) offers or sales effected by or on behalf of such Indemnitee “by means of” (as
defined in Rule 159A) a “free writing prospectus” (as defined in Rule 405) that was not authorized in writing by the
Company.

(3i) If the indemnification provided for in Section 4.5(g)(i) is unavailable to an Indemnitee with respect to any
losses, claims, damages, actions, liabilities, costs or expenses referred to therein or is insufficient to hold the Indemnitee
harmless as contemplated therein, then the Company, in lieu of indemnifying such Indemnitee, shall contribute to the
amount paid or payable by such Indemnitee as a result of such losses, claims, damages, actions, liabilities, costs or
expenses in such proportion as is appropriate to reflect the relative fault of the Indemnitee, on the one hand, and the
Company, on the other hand, in connection with the statements or omissions which resulted in such losses, claims,
damages, actions, liabilities, costs or expenses as well as any other relevant
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equitable considerations. The relative fault of the Company, on the one hand, and of the Indemnitee, on the other hand,
shall be determined by reference to, among other factors, whether the untrue statement of a material fact or omission to
state a material fact relates to information supplied by the Company or by the Indemnitee and the parties’ relative intent,
knowledge, access to information and opportunity to correct or prevent such statement or omission; the Company and
each Holder agree that it would not be just and equitable if contribution pursuant to this Section 4.5(g)(ii) were
determined by pro rata allocation or by any other method of allocation that does not take account of the equitable
considerations referred to in Section 4.5(g)(i). No Indemnitee guilty of fraudulent misrepresentation (within the meaning
of Section 11(f) of the Securities Act) shall be entitled to contribution from the Company if the Company was not guilty
of such fraudulent misrepresentation.

(h) Assignment of Registration Rights. The rights of the Investor to registration of Registrable Securities pursuant to
Section 4.5(a) may be assigned by the Investor to a transferee or assignee of Registrable Securities with a liquidation
preference or, in the case of Registrable Securities other than Preferred Shares, a market value, no less than an amount equal
to (i) 2% of the initial aggregate liquidation preference of the Preferred Shares if such initial aggregate liquidation preference
is less than $2 billion and (ii) $200 million if the initial aggregate liquidation preference of the Preferred Shares is equal to or
greater than $2 billion; provided, however, the transferor shall, within ten days after such transfer, furnish to the Company
written notice of the name and address of such transferee or assignee and the number and type of Registrable Securities that
are being assigned. For purposes of this Section 4.5(h), “market value” per share of Common Stock shall be the last reported
sale price of the Common Stock on the national securities exchange on which the Common Stock is listed or admitted to
trading on the last trading day prior to the proposed transfer, and the “market value” for the Warrant (or any portion thereof)
shall be the market value per share of Common Stock into which the Warrant (or such portion) is exercisable less the exercise

price per share.

(i) Clear Market. With respect to any underwritten offering of Registrable Securities by the Investor or other Holders
pursuant to this Section 4.5, the Company agrees not to effect (other than pursuant to such registration or pursuant to a
Special Registration) any public sale or distribution, or to file any Shelf Registration Statement (other than such registration
or a Special Registration) covering, in the case of an underwritten offering of Common Stock or Warrants, any of its equity
securities or, in the case of an underwritten offering of Preferred Shares, any Preferred Stock of the Company, or, in each
case, any securities convertible into or exchangeable or exercisable for such securities, during the period not to exceed ten
days prior and 60 days following the effective date of such offering or such longer period up to 90 days as may be requested
by the managing underwriter for such underwritten offering. The Company also agrees to cause such of its directors and
senior executive officers to execute and deliver customary lock-up agreements in such form and for such time period up to 90
days as may be requested by the managing underwriter. “Special Registration” means the registration of (A) equity securities
and/or options or other rights in respect thereof solely registered on Form S-4 or Form S-8 {or successor form) or (B) shares
of equity securities and/or options or other rights in respect thereof to be offered to directors, members of management,

employees, consultants,
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customers, lenders or vendors of the Company or Company Subsidiaries or in connection with dividend reinvestment plans.

(i) Rule 144; Rule 144A. With a view to making available to the Investor and Holders the benefits of certain rules and
regulations of the SEC which may permit the sale of the Registrable Securities to the public without registration, the
Company agrees to use its reasonable best efforts to:

(i) make and keep public information available, as those terms are understood and defined in Rule 144(c)(1) or any
similar or analogous rule promulgated under the Securities Act, at all times after the Signing Date;

(ii) (A) file with the SEC, in a timely manner, all reports and other documents required of the Company under the
Exchange Act, and (B) if at any time the Company is not required to file such reports, make available, upon the request
of any Holder, such information necessary to permit sales pursuant to Rule 144A (including the information required by
Rule 144A(d)(4) under the Securities Act);

(iii) so long as the Investor or a Holder owns any Registrable Securities, furnish to the Investor or such Holder
forthwith upon request: a written statement by the Company as to its compliance with the reporting requirements of
Rule 144 under the Securities Act, and of the Exchange Act; a copy of the most recent annual or quarterly report of the
Company; and such other reports and documents as the Investor or Holder may reasonably request in availing itself of
any rule or regulation of the SEC allowing it to sell any such securities to the public without registration; and

(iv) take such further action as any Holder may reasonably request, all to the extent required from time to time to
enable such Holder to sell Registrable Securities without registration under the Securities Act.

(k) As used in this Section 4.5, the following terms shall have the following respective meanings:

(i) “Holder” means the Investor and any other holder of Registrable Securities to whom the registration rights
conferred by this Agreement have been transferred in compliance with Section 4.5(h) hereof.

(ii) “Holders’ Counsel” means one counsel for the selling Holders chosen by Holders holding a majority interest in
the Registrable Securities being registered.

(iii) “Register,” “registered,” and “registration” shall refer to a registration effected by preparing and (A) filing a
registration statement in compliance with the Securities Act and applicable rules and regulations thereunder, and the
declaration or ordering of effectiveness of such registration statement or (B) filing a prospectus and/or
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- prospectus supplement in respect of an appropriate effective registration statement on Form S-3.

(iv) “Registrable Securities” means (A) all Preferred Shares, (B) the Warrant (subject to Section 4.5(p)) and
(C) any equity securities issued or issuable directly or indirectly with respect to the securities referred to in the foregoing
clauses (A) or (B) by way of conversion, exercise or exchange thereof, including the Warrant Shares, or share dividend
or share split or in connection with a combination of shares, recapitalization, reclassification, merger, amalgamation,
arrangement, consolidation or other reorganization, provided that, once issued, such securities will not be Registrable
Securities when (1) they are sold pursuant to an effective registration statement under the Securities Act, (2) except as
provided below in Section 4.5(0), they may be sold pursuant to Rule 144 without limitation thereunder on volume or
manner of sale, (3) they shall have ceased to be outstanding or (4) they have been sold in a private transaction in which
the transferor’s rights under this Agreement are not assigned to the transferee of the securities. No Registrable Securities
may be registered under more than one registration statement at any one time.

(v) “Registration Expenses” mean all expenses incurred by the Company in effecting any registration pursuant to
this Agreement (whether or not any registration or prospectus becomes effective or final) or otherwise complying with
its obligations under this Section 4.5, including all registration, filing and listing fees, printing expenses, fees and
disbursements of counsel for the Company, blue sky fees and expenses, expenses incurred in connection with any “road
show”, the reasonable fees and disbursements of Holders’ Counsel, and expenses of the Company’s independent
accountants in connection with any regular or special reviews or audits incident to or required by any such registration,
but shall not include Selling Expenses.

(vi) “Rule 1447, “Rule 1444, “Rule 1594, “Rule 405" and “Rule 415 mean, in each case, such rule promulgated
under the Securities Act (or any successor provision), as the same shall be amended from time to time.

(vii) “Selling Expenses” mean all discounts, selling commissions and stock transfer taxes applicable to the sale of
Registrable Securities and fees and disbursements of counsel for any Holder (other than the fees and disbursements of
Holders’ Counsel included in Registration Expenses).

() At any time, any holder of Securities (including any Holder) may elect to forfeit its rights set forth in this Section 4.5
from that date forward; provided, that a Holder forfeiting such rights shall nonetheless be entitled to participate under
Section 4.5(a)(iv) — (vi) in any Pending Underwritten Offering to the same extent that such Holder would have been entitled
to if the holder had not withdrawn; and provided, further, that no such forfeiture shall terminate a Holder’s rights or
obligations under Section 4.5(f) with respect to any prior registration or Pending Underwritten Offering. “Pending
Underwritten Offering” means, with respect to any Holder forfeiting its rights pursuant to this Section 4.5(1), any
underwritten offering of
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Registrable Securities in which such Holder has advised the Company of its intent to register its Registrable Securities either
pursuant to Section 4.5(a)(ii) or 4.5(a)(iv) prior to the date of such Holder’s forfeiture.

(m) Specific Performance. The parties hereto acknowledge that there would be no adequate remedy at law if the
Company fails to perform any of its obligations under this Section 4.5 and that the Investor and the Holders from time to time
may be irreparably harmed by any such failure, and accordingly agree that the Investor and such Holders, in addition to any
other remedy to which they may be entitled at law or in equity, to the fullest extent permitted and enforceable under
applicable law shall be entitled to compel specific performance of the obligations of the Company under this Section 4.5 in
accordance with the terms and conditions of this Section 4.5.

(n) No Inconsistent Agreements. The Company shall not, on or after the Signing Date, enter into any agreement with
respect to its securities that may impair the rights granted to the Investor and the Holders under this Section 4.5 or that
otherwise conflicts with the provisions hereof in any manner that may impair the rights granted to the Investor and the
Holders under this Section 4.5. In the event the Company has, prior to the Signing Date, entered into any agreement with
respect to its securities that is inconsistent with the rights granted to the Investor and the Holders under this Section 4.5
(including agreements that are inconsistent with the order of priority contemplated by Section 4.5(a)(vi)) or that may
otherwise conflict with the provisions hereof, the Company shall use its reasonable best efforts to amend such agreements to
ensure they are consistent with the provisions of this Section 4.5.

(0) Certain Offerings by the Investor. In the case of any securities held by the Investor that cease to be Registrable
Securities solely by reason of clause (2) in the definition of “Registrable Securities,” the provisions of Sections 4.5(a)(ii),
clauses (iv), (ix) and (x)~(xii) of Section 4.5(c), Section 4.5{g) and Section 4.5(i) shall continue to apply until such securities
otherwise cease to be Registrable Securities. In any such case, an “underwritten” offering or other disposition shall include
any distribution of such securities on behalf of the Investor by one or more broker-dealers, an “underwriting agreement” shall
include any purchase agreement entered into by such broker-dealers, and any “registration statement” or “prospectus” shall
include any offering document approved by the Company and used in connection with such distribution.

(p) Registered Sales of the Warrant. The Holders agree to sell the Warrant or any portion thereof under the Shelf
Registration Statement only beginning 30 days after notifying the Company of any such sale, during which 30-day period the
Investor and all Holders of the Warrant shall take reasonable steps to agree to revisions to the Warrant to permit a public
distribution of the Warrant, including entering into a warrant agreement and appointing a warrant agent.

4.6 Voting of Warrant Shares. Notwithstanding anything in this Agreement to the contrary, the Investor shall not
exercise any voting rights with respect to the Warrant Shares.
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4.7 Depositary Shares. Upon request by the Investor at any time foliowing the Closing Date, the Company shall
promptly enter into a depositary arrangement, pursuant to customary agreements reasonably satisfactory to the Investor and
with a depositary reasonably acceptable to the Investor, pursuant to which the Preferred Shares may be deposited and
depositary shares, each representing a fraction of a Preferred Share as specified by the Investor, may be issued. From and
after the execution of any such depositary arrangement, and the deposit of any Preferred Shares pursuant thereto, the
depositary shares issued pursuant thereto shall be deemed “Preferred Shares” and, as applicable, *“Registrable Securities” for

purposes of this Agreement.

4.8 Restriction on Dividends and Repurchases.

(a) Prior to the earlier of (x) the third anniversary of the Closing Date and (y) the date on which the Preferred Shares
have been redeemed in whole or the Investor has transferred all of the Preferred Shares to third parties which are not
Affiliates of the Investor, neither the Company nor any Company Subsidiary shall, without the consent of the Investor:

(i) declare or pay any dividend or make any distribution on the Common Stock (other than (A) regular quarterly
cash dividends of not more than the amount of the last quarterly cash dividend per share declared or, if lower, publicly
announced an intention to declare, on the Common Stock prior to October 14, 2008, as adjusted for any stock split, stock
dividend, reverse stock split, reclassification or similar transaction, (B) dividends payable solely in shares of Common
Stock and (C) dividends or distributions of rights or Junior Stock in connection with a stockholders’ rights plan); or

(ii) redeem, purchase or acquire any shares of Common Stock or other capital stock or other equity securities of
any kind of the Company, or any trust preferred securities issued by the Company or any Affiliate of the Company,
other than (A) redemptions, purchases or other acquisitions of the Preferred Shares, (B) redemptions, purchases or other
acquisitions of shares of Common Stock or other Junior Stock, in each case in this clause (B) in connection with the
administration of any employee benefit plan in the ordinary course of business (including purchases to offset the Share
Dilution Amount (as defined below) pursuant to a publicly announced repurchase plan) and consistent with past
practice; provided that any purchases to offset the Share Dilution Amount shall in no event exceed the Share Dilution
Amount, (C) purchases or other acquisitions by a broker-dealer subsidiary of the Company solely for the purpose of
market-making, stabilization or customer facilitation transactions in Junior Stock or Parity Stock in the ordinary course
of its business, (D) purchases by a broker-dealer subsidiary of the Company of capital stock of the Company for resale
pursuant to an offering by the Company of such capital stock underwritten by such broker-dealer subsidiary, (E) any
redemption or repurchase of rights pursuant to any stockholders’ rights plan, (F) the acquisition by the Company or any
of the Company Subsidiaries of record ownership in Junior Stock or Parity Stock for the beneficial ownership of any
other persons (other than the Company or any other Company Subsidiary), including as trustees or custodians, and
(G) the exchange or conversion of Junior Stock for or into
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other Junior Stock or of Parity Stock or trust preferred securities for or into other Parity Stock (with the same or lesser
aggregate liquidation amount) or Junior Stock, in each case set forth in this clause (G), solely to the extent required
pursuant to binding contractual agreements entered into prior to the Signing Date or any subsequent agreement for the
accelerated exercise, settlement or exchange thereof for Common Stock (clauses (C) and (F), collectively, the
“Permitted Repurchases”). “Share Dilution Amount” means the increase in the number of diluted shares outstanding
(determined in accordance with GAAP, and as measured from the date of the Company’s most recently filed Company
Financial Statements prior to the Closing Date) resulting from the grant, vesting or exercise of equity-based
compensation to employees and equitably adjusted for any stock split, stock dividend, reverse stock split,
reclassification or similar transaction. :

(b) Until such time as the Investor ceases to own any Preferred Shares, the Company shall not repurchase any Preferred
Shares from any holder thereof, whether by means of open market purchase, negotiated transaction, or otherwise, other than
Permitted Repurchases, unless it offers to repurchase a ratable portion of the Preferred Shares then held by the Investor on the
same terms and conditions.

(¢) “Junior Stock” means Common Stock and any other class or series of stock of the Company the terms of which
expressly provide that it ranks junior to the Preferred Shares as to dividend rights and/or as to rights on liquidation,
dissolution or winding up of the Company. “Parity Stock” means any class or series of stock of the Company the terms of
which do not expressly provide that such class or series will rank senior or junior to the Preferred Shares as to dividend rights
and/or as to rights on liquidation, dissolution or winding up of the Company (in each case without regard to whether
dividends accrue cumulatively or non-cumulatively).

4.9 Repurchase of Investor Securities.

(a) Following the redemption in whole of the Preferred Shares held by the Investor or the Transfer by the Investor of all
of the Preferred Shares to one or more third parties not affiliated with the Investor, the Company may repurchase, in whole or
in part, at any time any other equity securities of the Company purchased by the Investor pursuant to this Agreement or the
Warrant and then held by the Investor, upon notice given as provided in clause (b) below, at the Fair Market Value of the

" equity security.

(b) Notice of every repurchase of equity securities of the Company held by the Investor shall be given at the address and
in the manner set forth for such party in Section 5.6. Each notice of repurchase given to the Investor shall state: (i) the
number and type of securities to be repurchased, (ii) the Board of Director’s determination of Fair Market Value of such
securities and (iii) the place or places where certificates representing such securities are to be surrendered for payment of the
repurchase price. The repurchase of the securities specified in the notice shall occur as soon as practicable following the
determination of the Fair Market Value of the securities.
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(c) As used in this Section 4.9, the following terms shall have the following respective meanings:

(i) “Appraisal Procedure” means a procedure whereby two independent appraisers, one chosen by the Company
and one by the Investor, shall mutually agree upon the Fair Market Value. Each party shall deliver a notice to the other
appointing its appraiser within 10 days after the Appraisal Procedure is invoked. If within 30 days after appointment of
the two appraisers they are unable to agree upon the Fair Market Value, a third independent appraiser shall be chosen
within 10 days thereafter by the mutual consent of such first two appraisers. The decision of the third appraiser so
appointed and chosen shall be given within 30 days after the selection of such third appraiser. If three appraisers shall be
appointed and the determination of one appraiser is disparate from the middle determination by more than twice the
amount by which the other determination is disparate from the middle determination, then the determination of such
appraiser shall be excluded, the remaining two determinations shall be averaged and such average shall be binding and
conclusive upon the Company and the Investor; otherwise, the average of all three determinations shall be binding upon
the Company and the Investor. The costs of conducting any Appraisal Procedure shall be borne by the Company.

(ii) “Fair Market Value” means, with respect to any security, the fair market value of such security as determined
by the Board of Directors, acting in good faith in reliance on an opinion of a nationally recognized independent
investment banking firm retained by the Company for this purpose and certified in a resolution to the Investor. If the
Investor does not agree with the Board of Director’s determination, it may object in writing within 10 days of receipt of
the Board of Director’s determination. In the event of such an objection, an authorized representative of the Investor and
the chief executive officer of the Company shall promptly meet to resolve the objection and to agree upon the Fair
Market Value. If the chief executive officer and the authorized representative are unable to agree on the Fair Market
Value during the 10-day period following the delivery of the Investor’s objection, the Appraisal Procedure may be
invoked by either party to determine the Fair Market Value by delivery of a written notification thereof not later than the
30t day after delivery of the Investor’s objection.

4.10 Executive Compensation. Until such time as the Investor ceases to own any debt or equity securities of the
Company acquired pursuant to this Agreement or the Warrant, the Company shall take all necessary action to ensure that its
Benefit Plans with respect to its Senior Executive Officers comply in all respects with Section 111(b) of the EESA as
implemented by any guidance or regulation thereunder that has been issued and is in effect as of the Closing Date, and shall
not adopt any new Benefit Plan with respect to its Senior Executive Officers that does not comply therewith. “Senior
Executive Officers” means the Company’s “senior executive officers” as defined in subsection 111(b)(3) of the EESA and
regulations issued thereunder, including the rules set forth in 31 C.F.R. Part 30.
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Article V
Miscellaneous

5.1 Termination. This Agreement may be terminated at any time prior to the Closing:

(a) by either the Investor or the Company if the Closing shall not have occurred by the 30* calendar day following the
Signing Date; provided, however, that in the event the Closing has not occurred by such 30" calendar day, the parties will
consult in good faith to determine whether to extend the term of this Agreement, it being understood that the parties shall be
required to consult only until the fifth day after such 30* calendar day and not be under any obligation to extend the term of
this Agreement thereafter; provided, further, that the right to terminate this Agreement under this Section 5.1(a) shall not be
available to any party whose breach of any representation or warranty or failure to perform any obligation under this
Agreement shall have caused or resulted in the failure of the Closing to occur on or prior to such date; or

(b) by either the Investor or the Company in the event that any Governmental Entity shall have issued an order, decree
or ruling or taken any other action restraining, enjoining or otherwise prohibiting the transactions contemplated by this
Agreement and such order, decree, ruling or other action shall have become final and nonappealable; or

(c) by the mutual written consent of the Investor and the Company.

In the event of termination of this Agreement as provided in this Section 5.1, this Agreement shall forthwith become void and
there shall be no liability on the part of either party hereto except that nothing herein shall relieve either party from liability

for any breach of this Agreement,
5.2 Survival of Representations and Warranties. All covenants and agreements, other than those which by their terms

apply in whole or in part after the Closing, shall terminate as of the Closing. The representations and warranties of the
Company made herein or in any certificates delivered in connection with the Closing shall survive the Closing without

limitation.

5.3 Amendment. No amendment of any provision of this Agreement will be effective uniess made in writing and signed
by an officer or a duly authorized representative of each party; provided that the Investor may unilaterally amend any
provision of this Agreement to the extent required to comply with any changes after the Signing Date in applicable federal
statutes. No failure or delay by any party in exercising any right, power or privilege hereunder shall operate as a waiver
thereof nor shall any single or partial exercise thereof preclude any other or further exercise of any other right, power or
privilege. The rights and remedies herein provided shall be cumulative of any rights or remedies provided by law.

5.4 Waiver of Conditions. The conditions to each party’s obligation to consummate the Purchase are for the sole benefit
of such party and may be waived by such party in whole or in part to the extent permitted by applicable law. No waiver will
be effective unless it is in a
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writing signed by a duly authorized officer of the waiving party that makes express reference to the provision or provisions
subject to such waiver.

5.5 Governing Law: Submission to Jurisdiction, Etc. This Agreement will be governed by and construed in

accordance with the federal law of the United States if and to the extent such law is applicable, and otherwise in
accordance with the laws of the State of New York applicable to contracts made and to be performed entirely within
such State. Each of the parties hereto agrees (a) to submit to the exclusive jurisdiction and venue of the United States
District Court for the District of Columbia and the United States Court of Federal Claims for any and all actions,
suits or proceedings arising out of or relating to this Agreement or the Warrant or the transactions contemplated
hereby or thereby, and (b) that notice may be served upon (i) the Company at the address and in the manner set forth
for notices to the Company in Section 5.6 and (i) the Investor in accordance with federal law. To the extent permitted
by applicable law, each of the parties hereto hereby unconditionally waives trial by jury in any legal action or
proceeding relating to this Agreement or the Warrant or the transactions contemplated hereby or thereby.

5.6 Notices. Any notice, request, instruction or other document to be given hereunder by any party to the other will be in
writing and will be deemed to have been duly given (a) on the date of delivery if delivered personally, or by facsimile, upon
confirmation of receipt, or (b) on the second business day following the date of dispatch if delivered by a recognized next day
courier service. All notices to the Company shall be delivered as set forth in Schedule A, or pursuant to such other instruction
as may be designated in writing by the Company to the Investor. All notices to the Investor shall be delivered as set forth
below, or pursuant to such other instructions as may be designated in writing by the Investor to the Company.

If to the Investor:

United States Department of the Treasury

1500 Pennsylvania Avenue, NW, Room 2312

Washington, D.C. 20220

Attention: Assistant General Counsel (Banking and Finance)
Facsimile: (202) 622-1974

5.7 Definitions

(a) When a reference is made in this Agreement to a subsidiary of a person, the term “subsidiary” means any
corporation, partnership, joint venture, limited liability company or other entity (x) of which such person or a subsidiary of
such person is a general partner or (y) of which a majority of the voting securities or other voting interests, or a majority of
the securities or other interests of which having by their terms ordinary voting power to elect a majority of the board of
directors or persons performing similar functions with respect to such entity, is directly or indirectly owned by such person
and/or one or more subsidiaries thereof.
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(b) The term “Affiliate” means, with respect to any person, any person directly or indirectly controlling, controlied by or
under common control with, such other person. For purposes of this definition, “control” (including, with correlative
meanings, the terms “controlled by” and “under common control with”) when used with respect to any person, means the
possession, directly or indirectly, of the power to cause the direction of management and/or policies of such person, whether
through the ownership of voting securities by contract or otherwise.

(c) The terms “knowledge of the Company” or “Company s knowledge” mean the actual knowledge after reasonable and
due inquiry of the “officers” (as such term is defined in Rule 3b-2 under the Exchange Act, but excluding any Vice President

or Secretary) of the Company.

5.8 Assignment. Neither this Agreement nor any right, remedy, obligation nor liability arising hereunder or by reason
hereof shall be assignable by any party hereto without the prior written consent of the other party, and any attempt to assign
any right, remedy, obligation or liability hereunder without such consent shall be void, except (a) an assignment, in the case
of a Business Combination where such party is not the surviving entity, or a sale of substantially all of its assets, to the entity
which is the survivor of such Business Combination or the purchaser in such sale and (b) as provided in Section 4.5.

5.9 Severability. If any provision of this Agreement or the Warrant, or the application thereof to any person or
circumstance, is determined by a court of competent jurisdiction to be invalid, void or unenforceable, the remaining
provisions hereof, or the application of such provision to persons or circumstances other than those as to which it has been
held invalid or unenforceable, will remain in full force and effect and shall in no way be affected, impaired or invalidated
thereby, so long as the economic or legal substance of the transactions contemplated hereby is not affected in any manner
materially adverse to any party. Upon such determination, the parties shall negotiate in good faith in an effort to agree upon a
suitable and equitable substitute provision to effect the original intent of the parties.

5.10 No Third Party Beneficiaries. Nothing contained in this Agreement, expressed or implied, is intended to confer
upon any person or entity other than the Company and the Investor any benefit, right or remedies, except that the provisions
of Section 4.5 shall inure to the benefit of the persons referred to in that Section.

* ¥k %k
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ANNEX A

CERTIFICATE OF DESIGNATIONS
OF
FIXED RATE CUMULATIVE PERPETUAL PREFERRED STOCK, SERIES [°®]
OF
l°]

[Insert name of Corporation], a [corporation] organized and existing under the laws of the [Insert jurisdiction of
organization] (the “Corporation™), in accordance with the provisions of Section{s] [®] of the [/nsert applicable statute)
thereof, does hereby certify:

The board of directors of the Corporation (the “Board of Directors™) or an applicable committee of the Board of
Directors, in accordance with the [certificate of incorporation and bylaws] of the Corporation and applicable law, adopted the
following resolution on [®] creating a series of [® ] shares of Preferred Stock of the Corporation designated a5 “Fixed Rate

Cumulative Perpetual Preferred Stock, Series [®]”.

RESOLVED, that pursuant to the provisions of the [certificate of incorporation and the bylaws] of the Corporation and
applicable law, a series of Preferred Stock, par value $[®] per share, of the Corporation be and hereby is created, and that the
designation and number of shares of such series, and the voting and other powers, preferences and relative, participating,
optional or other rights, and the qualifications, limitations and restrictions thereof, of the shares of such series, are as follows:

Part 1. Designation and Number of Shares. There is hereby created out of the authorized and unissued shares of
preferred stock of the Corporation a series of preferred stock designated as the “Fixed Rate Cumulative Perpetual Preferred
Stock, Series [®]” (the “Designated Preferred Stock™). The authorized number of shares of Designated Preferred Stock shall
befe 1.

Part 2. Standard Provisions. The Standard Provisions contained in Annex A attached hereto are incorporated herein by
reference in their entirety and shall be deemed to be a part of this Certificate of Designations to the same extent as if such
provisions had been set forth in full herein.

Part. 3. Definitions. The following terms are used in this Certificate of Designations (including the Standard Provisions
in Annex A hereto) as defined below:

(a) “Common Stock” means the common stock, par value ${®] per share, of the Corporation.
(b) “Dividend Payment Date” means [February 15, May 15, August 15 and November 15] of each year.

(c) “Junior Stock” means the Common Stock, [Jnsert titles of any existing Junior Stock] and any other class or series of
stock of the Corporation the terms of which expressly
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provide that it ranks junior to Designated Preferred Stock as to dividend rights and/or as to rights on liquidation, dissolution
or winding up of the Corporation.

(d) “Liquidation Amount” means ${1,000]’ per share of Designated Preferred Stock.

(e) “Minimum Amount” means ${Insert $ amount equal to 25% of the aggregate value of the Designated Preferred
Stock issued on the Original Issue Date].

(f) “Parity Stock” means any class or series of stock of the Corporation (other than Designated Preferred Stock) the
terms of which do not expressly provide that such class or series will rank senior or junior to Designated Preferred Stock as to
dividend rights and/or as to rights on liquidation, dissolution or winding up of the Corporation (in each case without regard to
whether dividends accrue cumulatively or non-cumulatively). Without limiting the foregoing, Parity Stock shall include the
Corporation’s [Insert title(s) of existing classes or series of Parity Stock].

(g) “Signing Date” means [Insert date of applicable securities purchase agreement).

Part. 4. Certain Voting Matters. (7o be inserted if the Charter provides for voting in proportion to liquidation
preferences: Whether the vote or consent of the holders of a plurality, majority or other portion of the shares of Designated
Preferred Stock and any Voting Parity Stock has been cast or given on any matter on which the holders of shares of
Designated Preferred Stock are entitled to vote shall be determined by the Corporation by reference to the specified
liquidation amount of the shares voted or covered by the consent as if the Corporation were liquidated on the record date for
such vote or consent, if any, or, in the absence of a record date, on the date for such vote or consent. For purposes of
determining the voting rights of the holders of Designated Preferred Stock under Section 7 of the Standard Provisions
forming part of this Certificate of Designations, each holder will be entitled to one vote for each $1,000 of liquidation
preference to which such holder’s shares are entitled.] {To be inserted if the Charter does not provide for voting in
proportion to liquidation preferences: Holders of shares of Designated Preferred Stock will be entitled to one vote for each
such share on any matter on which holders of Designated Preferred Stock are entitled to vote, including any action by written
consent.]

[Remainder of Page Intentionally Left Blank])

I If issuer desires to issue shares with a higher dollar amount liquidation preference, liquidation preference references will
be modified accordingly. In such case (in accordance with Section 4.7 of the Securities Purchase Agreement), the issuer
will be required to enter into a deposit agreement.
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IN WITNESS WHEREOF, [Insert name of Corporation] has caused this Certificate of Designations to be signed by {®
], its [#], this [*] day of {®].
[Insert name of Corporation)
By:

Name:
Title:
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ANNEX A
STANDARD PROVISIONS
Section 1. General Matters. Each share of Designated Preferred Stock shall be identical in all respects to every other
share of Designated Preferred Stock. The Designated Preferred Stock shall be perpetual, subject to the provisions of Section 5
of these Standard Provisions that form a part of the Certificate of Designations. The Designated Preferred Stock shall rank

equally with Parity Stock and shall rank senior to Junior Stock with respect to the payment of dividends and the distribution
of assets in the event of any dissolution, liquidation or winding up of the Corporation.

Section 2. Standard Definitions. As used herein with respect to Designated Preferred Stock:

(a) “Applicable Dividend Rate” means (i) during the period from the Original Issue Date to, but excluding, the first day
of the first Dividend Period commencing on or after the fifth anniversary of the Original Issue Date, 5% per annum and
(i1) from and after the first day of the first Dividend Period commencing on or after the fifth anniversary of the Original Issue

Date, 9% per annum.

(b) “Appropriate Federal Banking Agency” means the “appropriate Federal banking agency” with respect to the
Corporation as defined in Section 3(q) of the Federal Deposit Insurance Act (12 U.S.C. Section 1813(q)), or any successor

provision.

(c) “Business Combination” means a merger, consolidation, statutory share exchange or similar transaction that requires
the approval of the Corporation’s stockholders.

(d) “Business Day” means any day except Saturday, Sunday and any day on which banking institutions in the State of
New York generally are authorized or required by law or other governmental actions to close.

() “Bylaws” means the bylaws of the Corporation, as they may be amended from time to time.

(f) “Certificate of Designations” means the Certificate of Designations or comparable instrument relating to the
Designated Preferred Stock, of which these Standard Provisions form a part, as it may be amended from time to time.

(g) “Charter” means the Corporation’s certificate or articles of incorporation, articles of association, or similar
organizational document.

(h) “Dividend Period” has the meaning set forth in Section 3(a).
(i) “Dividend Record Date” has the meaning set forth in Section 3(a).

(j) “Liguidation Preference” has the meaning set forth in Section 4(a).
A-]
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(k) “Original Issue Date” means the date on which shares of Designated Preferred Stock are first issued.
() “Preferred Director” has the meaning set forth in Section 7(b).

(m) “Preferred Stock” means any and all series of preferred stock of the Corporation, including the Designated Preferred
Stock.

(n) “Qualified Equity Offering” means the sale and issuance for cash by the Corporation to persons other than the
Corporation or any of its subsidiaries after the Original Issue Date of shares of perpetual Preferred Stock, Common Stock or
any combination of such stock, that, in each case, qualify as and may be included in Tier 1 capital of the Corporation at the
time of issuance under the applicable risk-based capital guidelines of the Corporation’s Appropriate Federal Banking Agency
(other than any such sales and issuances made pursuant to agreements or arrangements entered into, or pursuant to financing
plans which were publicly announced, on or prior to October 13, 2008).

(o) “Share Dilution Amount” has the meaning set forth in Section 3(b).

(p) “Standard Provisions” mean these Standard Provisions that form a part of the Certificate of Designations relating to
the Designated Preferred Stock.

(q) “Successor Preferred Stock” has the meaning set forth in Section 5(a).

(r) “Voting Parity Stock™ means, with regard to any matter as to which the holders of Designated Preferred Stock are
entitled to vote as specified in Sections 7(a) and 7(b) of these Standard Provisions that form a part of the Certificate of
Designations, any and all series of Parity Stock upon which like voting rights have been conferred and are exercisable with

respect to such matter.

Section 3. Dividends.

(a) Rate. Holders of Designated Preferred Stock shall be entitled to receive, on each share of Designated Preferred Stock
if, as and when declared by the Board of Directors or any duly authorized committee of the Board of Directors, but only out
of assets legally available therefor, cumulative cash dividends with respect to each Dividend Period (as defined below) at a
rate per annum equal to the Applicable Dividend Rate on (i) the Liquidation Amount per share of Designated Preferred Stock
and (ii) the amount of accrued and unpaid dividends for any prior Dividend Period on such share of Designated Preferred
Stock, if any. Such dividends shall begin to accrue and be cumulative from the Original Issue Date, shall compound on each
subsequent Dividend Payment Date (i.e., no dividends shall accrue on other dividends unless and until the first Dividend
Payment Date for such other dividends has passed without such other dividends having been paid on such date) and shall be
payable quarterly in arrears on each Dividend Payment Date, commencing with the first such Dividend Payment Date to
occur at least 20 calendar days after the Original Issue Date. In the event that any Dividend Payment Date would otherwise
fall on a day that is not a Business Day, the dividend payment due on that date will be postponed to the next day that is a
Business Day and no additional dividends will accrue as a result of that postponement. The period from and including any
Dividend Payment Date to, but

A-2
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excluding, the next Dividend Payment Date is a “Dividend Period”, provided that the initial Dividend Period shall be the
period from and including the Original Issue Date to, but excluding, the next Dividend Payment Date.

Dividends that are payable on Designated Preferred Stock in respect of any Dividend Period shall be computed on the
basis of a 360-day year consisting of twelve 30-day months. The amount of dividends payable on Designated Preferred Stock
on any date prior to the end of a Dividend Period, and for the initial Dividend Period, shall be computed on the basis of a
360-day year consisting of twelve 30-day months, and actual days elapsed over a 30-day month.

Dividends that are payable on Designated Preferred Stock on any Dividend Payment Date will be payable to holders of
record of Designated Preferred Stock as they appear on the stock register of the Corporation on the applicable record date,
which shall be the 15th calendar day immediately preceding such Dividend Payment Date or such other record date fixed by
the Board of Directors or any duly authorized committee of the Board of Directors that is not more than 60 nor less than 10
days prior to such Dividend Payment Date (each, a “Dividend Record Date™). Any such day that is a Dividend Record Date
shall be a Dividend Record Date whether or not such day is a Business Day.

Holders of Designated Preferred Stock shall not be entitled to any dividends, whether payable in cash, securities or other
property, other than dividends (if any) declared and payable on Designated Preferred Stock as specified in this Section 3
(subject to the other provisions of the Certificate of Designations).

(b) Priority of Dividends. So long as any share of Designated Preferred Stock remains outstanding, no dividend or
distribution shall be declared or paid on the Common Stock or any other shares of Junior Stock (other than dividends payable
solely in shares of Common Stock) or Parity Stock, subject to the immediately following paragraph in the case of Parity
Stock, and no Common Stock, Junior Stock or Parity Stock shall be, directly or indirectly, purchased, redeemed or otherwise
acquired for consideration by the Corporation or any of its subsidiaries unless all accrued and unpaid dividends for all past
Dividend Periods, including the latest completed Dividend Period (including, if applicable as provided in Section 3{a) above,
dividends on such amount), on all outstanding shares of Designated Preferred Stock have been or are contemporaneously
declared and paid in full (or have been declared and a sum sufficient for the payment thereof has been set aside for the benefit
of the holders of shares of Designated Preferred Stock on the applicable record date). The foregoing limitation shall not apply
to (i) redemptions, purchases or other acquisitions of shares of Common Stock or other Junior Stock in connection with the
administration of any employee benefit plan in the ordinary course of business {including purchases to offset the Share
Dilution Amount (as defined below) pursuant to a publicly announced repurchase plan) and consistent with past practice,
provided that any purchases to offset the Share Dilution Amount shall in no event exceed the Share Dilution Amount;

(ii) purchases or other acquisitions by a broker-dealer subsidiary of the Corporation solely for the purpose of market-making,
stabilization or customer facilitation transactions in Junior Stock or Parity Stock in the ordinary course of its business;

(iii) purchases by a broker-dealer subsidiary of the Corporation of capital stock of the Corporation for resale pursuant to an
offering by the Corporation of such capital stock underwritten by such broker-dealer subsidiary; {iv) any dividends or
distributions of rights or Junior Stock in connection with a stockholders’

A3
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rights plan or any redemption or repurchase of rights pursuant to any stockholders’ rights plan; (v) the acquisition by the
Corporation or any of its subsidiaries of record ownership in Junior Stock or Parity Stock for the beneficial ownership of any
other persons (other than the Corporation or any of its subsidiaries), including as trustees or custodians; and {vi) the exchange
or conversion of Junior Stock for or into other Junior Stock or of Parity Stock for or into other Parity Stock (with the same or
lesser aggregate liquidation amount) or Junior Stock, in each case, solely to the extent required pursuant to binding
contractual agreements entered into prior to the Signing Date or any subsequent agreement for the accelerated exercise,
settlement or exchange thereof for Common Stock. “Share Dilution Amount” means the increase in the number of diluted
shares outstanding (determined in accordance with generally accepted accounting principles in the United States, and as
measured from the date of the Corporation’s consolidated financial statements most recently filed with the Securities and
Exchange Commission prior to the Original Issue Date) resulting from the grant, vesting or exercise of equity-based
compensation to employees and equitably adjusted for any stock split, stock dividend, reverse stock split, reclassification or
similar transaction. ’

When dividends are not paid (or declared and a sum sufficient for payment thereof set aside for the benefit of the
holders thereof on the applicable record date) on any Dividend Payment Date (or, in the case of Parity Stock having dividend
payment dates different from the Dividend Payment Dates, on a dividend payment date falling within a Dividend Period
related to such Dividend Payment Date) in full upon Designated Preferred Stock and any shares of Parity Stock, all dividends
declared on Designated Preferred Stock and all such Parity Stock and payable on such Dividend Payment Date {or, in the
case of Parity Stock having dividend payment dates different from the Dividend Payment Dates, on a dividend payment date
falling within the Dividend Period related to such Dividend Payment Date) shall be declared pro rata so that the respective
amounts of such dividends declared shall bear the same ratio to each other as all accrued and unpaid dividends per share on
the shares of Designated Preferred Stock (including, if applicable as provided in Section 3(a) above, dividends on such
amount) and all Parity Stock payable on such Dividend Payment Date (or, in the case of Parity Stock having dividend
payment dates different from the Dividend Payment Dates, on a dividend payment date falling within the Dividend Period
related to such Dividend Payment Date) (subject to their having been declared by the Board of Directors or a duly authorized
commiittee of the Board of Directors out of legally available funds and including, in the case of Parity Stock that bears
cumulative dividends, all accrued but unpaid dividends) bear to each other. If the Board of Directors or a duly authorized
committee of the Board of Directors determines not to pay any dividend or a full dividend on a Dividend Payment Date, the
Corporation will provide written notice to the holders of Designated Preferred Stock prior to such Dividend Payment Date.

Subject to the foregoing, and not otherwise, such dividends (payable in cash, securities or other property) as may be
determined by the Board of Directors or any duly authorized committee of the Board of Directors may be declared and paid
on any securities, including Common Stock and other Junior Stock, from time to time out of any funds legally available for
such payment, and holders of Designated Preferred Stock shall not be entitled to participate in any such dividends.

Section 4. Liquidation Rights.
A4
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(a) Voluntary or Involuntary Liguidation. In the event of any liquidation, dissolution or winding up of the affairs of the
Corporation, whether voluntary or involuntary, holders of Designated Preferred Stock shall be entitled to receive for each
share of Designated Preferred Stock, out of the assets of the Corporation or proceeds thereof (whether capital or surplus)
available for distribution to stockholders of the Corporation, subject to the rights of any creditors of the Corporation, before
any distribution of such assets or proceeds is made to or set aside for the holders of Common Stock and any other stock of the
Corporation ranking junior to Designated Preferred Stock as to such distribution, payment in full in an amount equal to the
sum of (i) the Liquidation Amount per share and (ii) the amount of any accrued and unpaid dividends (including, if
applicable as provided in Section 3(a) above, dividends on such amount), whether or not declared, to the date of payment
(such amounts collectively, the “Liquidation Preference”).

(b) Partial Payment. If in any distribution described in Section 4(a) above the assets of the Corporation or proceeds
thereof are not sufficient to pay in full the amounts payable with respect to all outstanding shares of Designated Preferred
Stock and the corresponding amounts payable with respect of any other stock of the Corporation ranking equally with
Designated Preferred Stock as to such distribution, holders of Designated Preferred Stock and the holders of such other stock
shall share ratably in any such distribution in proportion to the full respective distributions to which they are entitled.

(c) Residual Distributions. If the Liquidation Preference has been paid in full to all holders of Designated Preferred
Stock and the corresponding amounts payable with respect of any other stock of the Corporation ranking equally with
Designated Preferred Stock as to such distribution has been paid in full, the holders of other stock of the Corporation shall be
entitled to receive all remaining assets of the Corporation (or proceeds thereof) according to their respective rights and

preferences.

(d) Merger, Consolidation and Sale of Assets Not Liquidation. For purposes of this Section 4, the merger or

consolidation of the Corporation with any other corporation or other entity, including a merger or consolidation in which the
holders of Designated Prefetred Stock receive cash, securities or other property for their shares, or the sale, lease or exchange
(for cash, securities or other property) of all or substantially all of the assets of the Corporation, shall not constitute a
liquidation, dissolution or winding up of the Corporation.

v (a) Optional Redemption. Except as provided below, the Designated Preferred Stock may not be redeemed prior to the
first Dividend Payment Date falling on or after the third anniversary of the Original Issue Date. On or after the first Dividend
Payment Date falling on or after the third anniversary of the Original Issue Date, the Corporation, at its option, subject to the
approval of the Appropriate Federal Banking Agency, may redeem, in whole or in part, at any time and from time to time, out
of funds legally available therefor, the shares of Designated Preferred Stock at the time outstanding, upon notice given as
provided in Section 5(c) below, at a redemption price equal to the sum of (i) the Liquidation Amount per share and {ii) except
as otherwise provided below, any accrued and unpaid dividends (including, if applicable as
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provided in Section 3(a) above, dividends on such amount) (regardless of whether any dividends are actually declared) to, but
excluding, the date fixed for redemption. .

Notwithstanding the foregoing, prior to the first Dividend Payment Date falling on or after the third anniversary of the
Original Issue Date, the Corporation, at its option, subject to the approval of the Appropriate Federal Banking Agency, may
redeem, in whole or in part, at any time and from time to time, the shares of Designated Preferred Stock at the time
outstanding, upon notice given as provided in Section 5(c) below, at a redemption price equal to the sum of (i) the
Liquidation Amount per share and (ii) except as otherwise provided below, any accrued and unpaid dividends (including, if
applicable as provided in Section 3(a) above, dividends on such amount) (regardless of whether any dividends are actually
declared) to, but excluding, the date fixed for redemption; provided that (x) the Corporation (or any successor by Business
Combination) has received aggregate gross proceeds of not less than the Minimum Amount (plus the “Minimum Amount” as
defined in the relevant certificate of designations for each other outstanding series of preferred stock of such successor that
was originally issued to the United States Department of the Treasury (the “Successor Preferred Stock™) in connection with
the Troubled Asset Relief Program Capital Purchase Program) from one or more Qualified Equity Offerings (including
Qualified Equity Offerings of such successor), and (y) the aggregate redemption price of the Designated Preferred Stock (and
any Successor Preferred Stock) redeemed pursuant to this paragraph may not exceed the aggregate net cash proceeds .
received by the Corporation (or any successor by Business Combination) from such Qualified Equity Offerings (including
Qualified Equity Offerings of such successor).

The redemption price for any shares of Designated Preferred Stock shall be payable on the redemption date to the holder
of such shares against surrender of the certificate(s) evidencing such shares to the Corporation or its agent. Any declared but
unpaid dividends payable on a redemption date that occurs subsequent to the Dividend Record Date for a Dividend Period
shall not be paid to the holder entitled to receive the redemption price on the redemption date, but rather shall be paid to the
holder of record of the redeemed shares on such Dividend Record Date relating to the Dividend Payment Date as provided in
Section 3 above.

(b) No Sinking Fund. The Designated Preferred Stock will not be subject to any mandatory redemption, sinking fund or
other similar provisions. Holders of Designated Preferred Stock will have no right to require redemption or repurchase of any
shares of Designated Preferred Stock.

(c) Notice of Redemption. Notice of every redemption of shares of Designated Preferred Stock shall be given by first
class mail, postage prepaid, addressed to the holders of record of the shares to be redeemed at their respective last addresses
appearing on the books of the Corporation. Such mailing shall be at least 30 days and not more than 60 days before the date
fixed for redemption. Any notice mailed as provided in this Subsection shall be conclusively presumed to have been duly
given, whether or not the holder receives such notice, but failure duly to give such notice by mail, or any defect in such notice
or in the mailing thereof; to any holder of shares of Designated Preferred Stock designated for redemption shall not affect the
validity of the proceedings for the redemption of any other shares of Designated Preferred Stock. Notwithstanding the
foregoing, if shares of Designated Preferred Stock are issued in book-entry form through The Depository Trust Corporation
or any other similar facility, notice of
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redemption may be given to the holders of Designated Preferred Stock at such time and in any manner permitted by such
facility. Each notice of redemption given to a holder shall state: (1) the redemption date; (2) the number of shares of
Designated Preferred Stock to be redeemed and, if less than all the shares held by such holder are to be redeemed, the number
of such shares to be redeemed from such holder; (3) the redemption price; and (4) the place or places where certificates for
such shares are to be surrendered for payment of the redemption price.

(d) Partial Redemption. In case of any redemption of part of the shares of Designated Preferred Stock at the time
outstanding, the shares to be redeemed shall be selected either pro rata or in such other manner as the Board of Directors or-a
duly authorized committee thereof may determine to be fair and equitable. Subject to the provisions hereof, the Board of
Directors or a duly authorized committee thereof shall have full power and authority to prescribe the terms and conditions
upon which shares of Designated Preferred Stock shall be redeemed from time to time, If fewer than all the shares
represented by any certificate are redeemed, a new certificate shall be issued representing the unredeemed shares without

charge to the holder thereof.

(e) Effectiveness of Redemption. If notice of redemption has been duly given and if on or before the redemption date
specified in the notice all funds necessary for the redemption have been deposited by the Corporation, in trust for the pro rata
benefit of the holders of the shares called for redemption, with a bank or trust company doing business in the Borough of
Manhattan, The City of New York, and having a capital and surplus of at least $500 million and selected by the Board of
Directors, so as to be and continue to be available solely therefor, then, notwithstanding that any certificate for any share so
called for redemption has not been surrendered for cancellation, on and after the redemption date dividends shall cease to
accrue on all shares so called for redemption, all shares so called for redemption shall no longer be deemed outstanding and
all rights with respect to such shares shall forthwith on such redemption date cease and terminate, except only the right of the
holders thereof to receive the amount payable on such redemption from such bank or trust company, without interest. Any
funds unclaimed at the end of three years from the redemption date shall, to the extent permitted by law, be released to the
Corporation, after which time the holders of the shares so called for redemption shall look only to the Corporation for
payment of the redemption price of such shares.

(f) Status of Redeemed Shares. Shares of Designated Preferred Stock that are redeemed, repurchased or otherwise
acquired by the Corporation shall revert to authorized but unissued shares of Preferred Stock (provided that any such
cancelled shares of Designated Preferred Stock may be reissued only as shares of any series of Preferred Stock other than

Designated Preferred Stock).

Section 6. Conversion. Holders of Designated Preferred Stock shares shall have no right to exchange or convert such
shares into any other securities.

Section 7. Voting Rights.

(a) General. The holders of Designated Preferred Stock shall not have any voting rights except as set forth below or as
otherwise from time to time required by law.
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(b) Preferred Stock Directors. Whenever, at any time or times, dividends payable on the shares of Designated Preferred
Stock have not been paid for an aggregate of six quarterly Dividend Periods or more, whether or not consecutive, the
authorized number of directors of the Corporation shall automatically be increased by two and the holders of the Designated
Preferred Stock shall have the right, with holders of shares of any one or more other classes or series of Voting Parity Stock
outstanding at the time, voting together as a class, to elect two directors (hereinafter the “Preferred Directors” and each a
“Preferred Director”) to fill such newly created directorships at the Corporation’s next annual meeting of stockholders (or at
a special meeting called for that purpose prior to such next annual meeting) and at each subsequent annual meeting of
stockholders until all accrued and unpaid dividends for all past Dividend Periods, including the latest completed Dividend
Period (including, if applicable as provided in Section 3(a) above, dividends on such amount), on all outstanding shares of
Designated Preferred Stock have been declared and paid in full at which time such right shall terminate with respect to the
Designated Preferred Stock, except as herein or by law expressly provided, subject to revesting in the event of each and every
subsequent default of the character above mentioned; provided that it shall be a qualification for election for any Preferred
Director that the election of such Preferred Director shall not cause the Corporation to violate any corporate govermnance
requirements of any securities exchange or other trading facility on which securities of the Corporation may then be listed or
traded that listed or traded companies must have a majority of independent directors. Upon any termination of the right of the
holders of shares of Designated Preferred Stock and Voting Parity Stock as a class to vote for directors as provided above, the
Preferred Directors shall cease to be qualified as directors, the term of office of all Preferred Directors then in office shall
terminate immediately and the authorized number of directors shall be reduced by the number of Preferred Directors elected
pursuant hereto. Any Preferred Director may be removed at any time, with or without cause, and any vacancy created thereby
may be filled, only by the affirmative vote of the holders a majority of the shares of Designated Preferred Stock at the time
outstanding voting separately as a class together with the holders of shares of Voting Parity Stock, to the extent the voting
rights of such holders described above are then exercisable. If the office of any Preferred Director becomes vacant for any
reason other than removal from office as aforesaid, the remaining Preferred Director may choose a successor who shall hold
office for the unexpired term in respect of which such vacancy occurred.

(c) Class Voting Rights as to Particular Matters. So long as any shares of Designated Preferred Stock are outstanding, in
addition to any other vote or consent of stockholders required by law or by the Charter, the vote or consent of the holders of
at least 66 2/3% of the shares of Designated Preferred Stock at the time outstanding, voting as a separate class, given in
person or by proxy, either in writing without a meeting or by vote at any meeting called for the purpose, shall be necessary

for effecting or validating:

(i) Authorization of Senior Stock. Any amendment or alteration of the Certificate of Designations for the
Designated Preferred Stock or the Charter to authorize or create or increase the authorized amount of; or any issuance
of, any shares of;, or any securities convertible into or exchangeable or exercisable for shares of, any class or series of
capital stock of the Corporation ranking senior to Designated Preferred Stock with respect to-either or both the payment
of dividends and/or the distribution of assets on any liquidation, dissolution or winding up of the Corporation;
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(ii) Amendment of Designated Preferred Stock. Any amendment, alteration or repeal of any provision of the
Certificate of Designations for the Designated Preferred Stock or the Charter (including, unless no vote on such merger
or consolidation is required by Section 7(c)(iii) below, any amendment, alteration or repeal by means of a merger,
consolidation or otherwise) so as to adversely affect the rights, preferences, privileges or voting powers of the
Designated Preferred Stock; or

(iii) Share Exchanges, Reclassifications, Mergers and Consolidations. Any consummation of a binding share
exchange or reclassification involving the Designated Preferred Stock, or of a merger or consolidation of the

Corporation with another corporation or other entity, unless in each case (x) the shares of Designated Preferred Stock
remain outstanding or, in the case of any such merger or consolidation with respect to which the Corporation is not the
surviving or resulting entity, are converted into or exchanged for preference securities of the surviving or resulting entity
or its ultimate parent, and (y) such shares remaining outstanding or such preference securities, as the case may be, have
such rights, preferences, privileges and voting powers, and limitations and restrictions thereof, taken as a whole, as are
not materially less favorable to the holders thereof than the rights, preferences, privileges and voting powers, and
limitations and restrictions thereof, of Designated Preferred Stock immediately prior to such consummation, taken as a
whole;

provided, however, that for all purposes of this Section 7(c), any increase in the amount of the authorized Preferred Stock,
including any increase in the authorized amount of Designated Preferred Stock necessary to satisfy preemptive or similar
rights granted by the Corporation to other persons prior to the Signing Date, or the creation and issuance, or an increase in the
authorized or issued amount, whether pursuant to preemptive or similar rights or otherwise, of any other series of Preferred
Stock, or any securities convertible into or exchangeable or exercisable for any other series of Preferred Stock, ranking
equally with and/or junior to Designated Preferred Stock with respect to the payment of dividends (whether such dividends
are cumulative or non-cumulative) and the distribution of assets upon liquidation, dissolution or winding up of the
Corporation will not be deemed to adversely affect the rights, preferences, privileges or voting powers, and shall not require
the affirmative vote or consent of, the holders of outstanding shares of the Designated Preferred Stock.

(d) Changes after Provision for Redemption. No vote or consent of the holders of Designated Preferred Stock shall be
required pursuant to Section 7(c) above if, at or prior to the time when any such vote or consent would otherwise be required
pursuant to such Section, all outstanding shares of the Designated Preferred Stock shall have been redeemed, or shall have
been called for redemption upon proper notice and sufficient funds shall have been deposited in trust for such redemption, in
each case pursuant to Section 5 above. ’

{e) Procedures for Voting and Consents. The rules and procedures for calling and conducting any meeting of the holders
of Designated Preferred Stock (including, without limitation, the fixing of a record date in connection therewith), the
solicitation and use of proxies at such a meeting, the obtaining of written consents and any other aspect or matter with regard
to such a meeting or such consents shall be governed by any rules of the Board of Directors or any duly authorized committee
of the Board of Directors, in its discretion, may adopt from time to
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time, which rules and procedures shall conform to the requirements of the Charter, the Bylaws, and applicable law and the
rules of any national securities exchange or other trading facility on which Designated Preferred Stock is listed or traded at

the time.

Section 8. Record Holders. To the fullest extent permitted by applicable law, the Corporation and the transfer agent for
Designated Preferred Stock may deem and treat the record holder of any share of Designated Preferred Stock as the true and
lawful owner thereof for all purposes, and neither the Corporation nor such transfer agent shall be affected by any notice to

the contrary.

Section 9. Notices. All notices or communications in respect of Designated Preferred Stock shall be sufficiently given if
given in writing and delivered in person or by first class mail, postage prepaid, or if given in such other manner as may be
permitted in this Certificate of Designations, in the Charter or Bylaws or by applicable law. Notwithstanding the foregoing, if
shares of Designated Preferred Stock are issued in book-entry form through The Depository Trust Corporation or any similar
facility, such notices may be given to the holders of Designated Preferred Stock in any manner permitted by such facility.

Section 10. No Preemptive Rights. No share of Designated Preferred Stock shall have any rights of preemption
whatsoever as to any securities of the Corporation, or any warrants, rights or options issued or granted with respect thereto,
regardless of how such securities, or such warrants, rights or options, may be designated, issued or granted.

Section 11. Replacement Certificates. The Corporation shall replace any mutilated certificate at the holder’s expense
upon surrender of that certificate to the Corporation. The Corporation shall replace certificates that become destroyed, stolen
or lost at the holder’s expense upon delivery to the Corporation of reasonably satisfactory evidence that the certificate has
been destroyed, stolen or lost, together with any indemnity that may be reasonably required by the Corporation.

Section 12. Other Rights. The shares of Designated Preferred Stock shall not have any rights, preferences, privileges or
voting powers or relative, participating, optional or other special rights, or qualifications, limitations or restrictions thereof,
other than as set forth herein or in the Charter or as provided by applicable law.
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ANNEX B

FORM OF WAIVER

In consideration for the benefits I will receive as a result of my employer’s participation in the United States Department of
the Treasury’s TARP Capital Purchase Program, I hereby voluntarily waive any claim against the United States or my
employer for any changes to my compensation or benefits that are required to comply with the regulation issued by the
Department of the Treasury as published in the Federal Register on October 20, 2008.

1 acknowledge that this regulation may require modification of the compensation, bonus, incentive and other benefit plans,
arrangements, policies and agreements (including so-called “golden parachute” agreements) that I have with my employer or
in which I participate as they relate to the period the United States holds any equity or debt securities of my employer
acquired through the TARP Capital Purchase Program.

This waiver includes all claims I may have under the laws of the United States or any state related to the requirements
imposed by the aforementioned regulation, including without limitation a claim for any compensation or other payments I
would otherwise receive, any challenge to the process by which this regulation was adopted and any tort or constitutional
claim about the effect of these regulations on my employment relationship.
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ANNEX C
FOR (0) ON

(2) The Company has been duly incorporated and is validly existing as a corporation in good standing under the laws of
the state of its incorporation.

(b) The Preferred Shares have been duly and validly authorized, and, when issued and delivered pursuant to the
Agreement, the Preferred Shares will be duly and validly issued and fully paid and non-assessable, will not be issued in
violation of any preemptive rights, and will rank pari passu with or senior to all other series or classes of Preferred Stock
issued on the Closing Date with respect to the payment of dividends and the distribution of assets in the event of any
dissolution, liquidation or winding up of the Company.

{(c) The Warrant has been duly authorized and, when executed and delivered as contemplated hereby, will constitute a
valid and legally binding obligation of the Company enforceable against the Company in accordance with its terms, except as
the same may be limited by applicable bankruptcy, insolvency, reorganization, moratorium or similar laws affecting the
enforcement of creditors’ rights generally and general equitable principles, regardless of whether such enforceability is
considered in a proceeding at law or in equity.

(d) The shares of Common Stock issuable upon exercise of the Warrant have been duly authorized and reserved for
issuance upon exercise of the Warrant and when so issued in accordance with the terms of the Warrant will be validly issued,
fully paid and non-assessable [insert, if applicable: , subject to the approvals of the Company’s stockholders set forth on

Schedule C].

(e) The Company has the corporate power and authority to execute and deliver the Agreement and the Warrant and
[insert, if applicable: , subject to the approvals of the Company’s stockholders set forth on Schedule C,] to carry out its
obligations thereunder (which includes the issuance of the Preferred Shares, Warrant and Warrant Shares).

(f) The execution, delivery and performance by the Company of the Agreement and the Warrant and the consummation
of the transactions contemplated thereby have been duly authorized by all necessary corporate action on the part of the
Company and its stockholders, and no further approval or authorization is required on the part of the Company [insert, if
applicable: , subject, in each case, to the approvals of the Company’s stockholders set forth on Schedule C).

(g) The Agreement is a valid and binding obligation of the Company enforceable against the Company in accordance
with its terms, except as the same may be limited by applicable bankruptcy, insolvency, reorganization, moratorium or
similar laws affecting the enforcement of creditors’ rights generally and general equitable principles, regardless of whether
such enforceability is considered in a proceeding at law or in equity; provided, however, such counsel need express no
opinion with respect to Section 4.5(g) or the severability provisions of the Agreement insofar as Section 4.5(g) is concerned.
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ANNEX D

FORM OF WARRANT TO PURCHASE COMMON STOCK

THE SECURITIES REPRESENTED BY THIS INSTRUMENT HAVE NOT BEEN REGISTERED UNDER THE
SECURITIES ACT OF 1933, AS AMENDED, OR THE SECURITIES LAWS OF ANY STATE AND MAY NOT BE
TRANSFERRED, SOLD OR OTHERWISE DISPOSED OF EXCEPT WHILE A REGISTRATION STATEMENT
RELATING THERETO IS IN EFFECT UNDER SUCH ACT AND APPLICABLE STATE SECURITIES LAWS OR
PURSUANT TO AN EXEMPTION FROM REGISTRATION UNDER SUCH ACT OR SUCH LAWS. THIS
INSTRUMENT IS ISSUED SUBJECT TO THE RESTRICTIONS ON TRANSFER AND OTHER PROVISIONS OF A
SECURITIES PURCHASE AGREEMENT BETWEEN THE ISSUER OF THESE SECURITIES AND THE INVESTOR
REFERRED TO THEREIN, A COPY OF WHICH IS ON FILE WITH THE ISSUER. THE SECURITIES REPRESENTED
BY THIS INSTRUMENT MAY NOT BE SOLD OR OTHERWISE TRANSFERRED EXCEPT IN COMPLIANCE WITH
SAID AGREEMENT. ANY SALE OR OTHER TRANSFER NOT IN COMPLIANCE WITH SAID AGREEMENT WILL

BE VOID.

WARRANT
to purchase

Shares of Common Stock

of

Issue Date:

1. Definitions. Unless the context otherwise requires, when used herein the following terms shall have the meanings
indicated.

“Affiliate” has the meaning ascribed to it in the Purchase Agreement.

“Appraisal Procedure” means a procedure whereby two independent appraisers, one chosen by the Company and one
by the Original Warrantholder, shall mutually agree upon the determinations then the subject of appraisal. Each party shall
deliver a notice to the other appointing its appraiser within 15 days after the Appraisal Procedure is invoked. If within 30
days after appointment of the two appraisers they are unable to agree upon the amount in question, a third independent
appraiser shall be chosen within 10 days thereafter by the mutual consent of such first two appraisers. The decision of the
third appraiser so appointed and chosen shall be given within 30 days after the selection of such third appraiser. If three
appraisers shall be appointed and the determination of one appraiser is disparate from the middle determination by more than
twice the amount by which the other determination is disparate from the middle determination, then the determination of such
appraiser shall be excluded, the remaining two determinations shall be averaged and such average shall be binding and

conclusive upon the

bttp://idea sec.gov/Archives/edgar/data/70858/000119312508220360/dex101.htm 1/12/2009



Letter Agreement, dated October 26, 2008 , : Page 62 of 78

Company and the Original Warrantholder; otherwise, the average of all three determinations shall be binding upon the
Company and the Original Warrantholder. The costs of conducting any Appraisal Procedure shall be borne by the Company.

“Board of Directors” means the board of directors of the Company, including any duly authorized committee thereof.

“Business Combination” means a merger, consolidation, statutory share exchange or similar transaction that requires the
approval of the Company’s stockholders.

“business day” means any day except Saturday, Sunday and any day on which banking institutions in the State of New
York generally are authorized or required by law or other governmental actions to close.

“Capital Stock” means (A) with respect to any Person that is a corporation or company, any and all shares, interests,
participations or other equivalents (however designated) of capital or capital stock of such Person and (B) with respect to any
Person that is not a corporation or company, any and all partnership or other equity interests of such Person.

“Charter” means, with respect to any Person, its certificate or articles of incorporation, articles of association, or similar
organizational document.

“Common Stock” has the meaning ascribed to it in the Purchase Agreement.

“Company” means the Person whose name, corporate or other organizational form and jurisdiction of organization is set
forth in Item 1 of Schedule A hereto.

“conversion” has the meaning set forth in Section 13(B).
“convertible securities” has the meaning set forth in Section 13(B).
“CPP” has the meaning ascribed to it in the Purchase Agreement.

“Exchange Act” means the Securities Exchange Act of 1934, as amended, or any successor statute, and the rules and
regulations promuigated thereunder.

“Exercise Price” means the amount set forth in Item 2 of Schedule A hereto.
“Expiration Time” has the meaning set forth in Section 3.

“Fair Marke! Value” means, with respect to any security or other property, the fair market value of such security or
other property as determined by the Board of Directors, acting in good faith or, with respect to Section 14, as determined by
the Original Warrantholder acting in good faith. For so long as the Original Warrantholder holds this Warrant or any portion
thereof, it may object in writing to the Board of Director’s calculation of fair market value within 10 days of receipt of
written notice thereof. If the Original Warrantholder and the Company are unable to agree on fair market value during the 10-
day period following the delivery of the Original Warrantholder’s objection, the Appraisal Procedure may be invoked by

either party to
-2-
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determine Fair Market Value by delivering written notification thereof not later than the 30* day after delivery of the Original
Warrantholder’s objection.

“Governmental Entities” has the meaning ascribed to it in the Purchase Agreement.
“Initial Number” has the meaning set forth in Section 13(B).
“Issue Date” means the date set forth in Item 3 of Schedule A hereto.

“Market Price” means, with respect to a particular security, on any given day, the last reported sale price regular way or,
in case no such reported sale takes place on such day, the average of the last closing bid and ask prices regular way, in either
case on the principal national securities exchange on which the applicable securities are listed or admitted to trading, or if not
listed or admitted to trading on any national securities exchange, the average of the closing bid and ask prices as furnished by
two members of the Financial Industry Regulatory Authority, Inc. selected from time to time by the Company for that
purpose. “Market Price” shall be determined without reference to after hours or extended hours trading. If such security is not
listed and traded in a manner that the quotations referred to above are available for the period required hereunder, the Market
Price per share of Common Stock shall be deemed to be (i) in the event that any portion of the Warrant is held by the
Original Warrantholder, the fair market value per share of such security as determined in good faith by the Original
Warrantholder or (ii) in all other circumstances, the fair market value per share of such security as determined in good faith
by the Board of Directors in reliance on an opinion of a nationally recognized independent investment banking corporation
retained by the Company for this purpose and certified in a resolution to the Warrantholder. For the purposes of determining
the Market Price of the Common Stock on the “trading day” preceding, on or following the occurrence of an event, (i) that
trading day shall be deemed to commence immediately after the regular scheduled closing time of trading on the New York
Stock Exchange or, if trading is closed at an earlier time, such earlier time and {ii) that trading day shall end at the next
regular scheduled closing time, or if trading is closed at an earljer time, such earlier time (for the avoidance of doubt, and as
an example, if the Market Price is to be determined as of the last trading day preceding a specified event and the closing time
of trading on a particular day is 4:00 p.m. and the specified event occurs at 5:00 p.m. on that day, the Market Price would be
determined by reference to such 4:00 p.m. closing price).

“Ordinary Cash Dividends” means a regular quarterly cash dividend on shares of Common Stock out of surplus or net
profits legally available therefor (determined in accordance with generally accepted accounting principles in effect from time
to time), provided that Ordinary Cash Dividends shall not include any cash dividends paid subsequent to the Issue Date to the
extent the aggregate per share dividends paid on the outstanding Common Stock in any quarter exceed the amount set forth in
Item 4 of Schedule A hereto, as adjusted for any stock split, stock dividend, reverse stock split, reclassification or similar
transaction.

“Original Warrantholder” means the United States Department of the Treasury. Any actions specified to be taken by the
Original Warrantholder hereunder may only be taken by such Person and not by any other Warrantholder.

3.
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“Permitted Transactions” has the meaning set forth in Section 13(B).

“Person” has the meaning given to it in Section 3(a)(9) of the Exchange Act and as used in Sections 13(d)(3) and 14(d)
(2) of the Exchange Act.

“Per Share Fair Market Value” has the meaning set forth in Section 13(C).

“Preferred Shares” means the perpetual preferred stock issued to the Original Warrantholder on the Issue Date pursuant
to the Purchase Agreement. ’

“Pro Rata Repurchases” means any purchase of shares of Common Stock by the Company or any Affiliate thereof
pursuant to (A) any tender offer or exchange offer subject to Section 13(e) or 14(e) of the Exchange Act or Regulation 14E
promulgated thereunder or (B) any other offer available to substantially all holders of Common Stock, in the case of both
(A) or (B), whether for cash, shares of Capital Stock of the Company, other securities of the Company, evidences of
indebtedness of the Company or any other Person or any other property (including, without limitation, shares of Capital
Stock, other securities or evidences of indebtedness of a subsidiary), or any combination thereof, effected while this Warrant
is outstanding. The “Effective Date” of a Pro Rata Repurchase shall mean the date of acceptance of shares for purchase or
exchange by the Company under any tender or exchange offer which is a Pro. Rata Repurchase or the date of purchase with
respect to any Pro Rata Repurchase that is not a tender or exchange offer.

“Purchase Agreement” means the Securities Purchase Agreement — Standard Terms incorporated into the Letter
Agreement, dated as of the date set forth in Item 5 of Schedule A hereto, as amended from time to time, between the
Company and the United States Department of the Treasury (the “Letter Agreement”), including all annexes and schedules

thereto.
“Qualified Equity Offering” has the meaning ascribed to it in the Purchase Agreement.

“Regulatory Approvals” with respect to the Warrantholder, means, to the extent applicable and required to permit the
Warrantholder to exercise this Warrant for shares of Common Stock and to own such Common Stock without the
Warrantholder being in violation of applicable law, rule or regulation, the receipt of any necessary approvals and
authorizations of, filings and registrations with, notifications to, or expiration or termination of any applicable waiting period
under, the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended, and the rules and regulations thereunder.

“SEC” means the U.S. Securities and Exchange Commission.

“Socurities Act” means the Securities Act of 1933, as amended, or any successor statute, and the rules and regulations
promulgated thereunder.

“Shares” has the meaning set forth in Section 2.

“frading day” means (A) if the shares of Common Stock are not traded on any national or regional securities exchange
or association or over-the-counter market, a business day or (B) if the shares of Common Stock are traded on any national or

regional securities exchange or
-4-
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association or over-the-counter market, a business day on which such relevant exchange or quotation system is scheduled to
be open for business and on which the shares of Common Stock (i) are not suspended from trading on any national or
regional securities exchange or association or over-the-counter market for any period or periods aggregating one half hour or
longer; and (ii) have traded at least once on the national or regional securities exchange or association or over-the-counter
market that is the primary market for the trading of the shares of Common Stock.

“U.S. GAAP” means United States generally accepted accounting principles.
“Warrantholder” has the meaning set forth in Section 2.
“Warrant” means this Warrant, issued pursuant to the Purchase Agreement.

2. Number of Shares; Exercise Price. This certifies that, for value received, the United States Department of the
Treasury or its permitted assigns (the “Warrantholder”) is entitled, upon the terms and subject to the conditions hereinafter
set forth, to acquire from the Company, in whole or in part, after the receipt of all applicable Regulatory Approvals, if any, up
to an aggregate of the number of fully paid and nonassessable shares of Common Stock set forth in Item 6 of Schedule A
hereto, at a purchase price per share of Common Stock equal to the Exercise Price. The number of shares of Common Stock
(the “Shares™) and the Exercise Price are subject to adjustment as provided herein, and all references to “Common Stock,”
“Shares” and “Exercise Price” herein shall be deemed to include any such adjustment or series of adjustments.

3. Exercise of Warrant; Term. Subject to Section 2, to the extent permitted by applicable laws and regulations, the right
to purchase the Shares represented by this Warrant is exercisable, in whole or in part by the Warrantholder, at any time or
from time to time after the execution and delivery of this Warrant by the Company on the date hereof, but in no event later
than 5:00 p.m., New York City time on the tenth anniversary of the Issue Date (the “Expiration Time”), by (A) the surrender
of this Warrant and Notice of Exercise annexed hereto, duly completed and executed on behalf of the Warrantholder, at the
principal executive office of the Company located at the address set forth in Item 7 of Schedule A hereto (or such other office
or agency of the Company in the United States as it may designate by notice in writing to the Warrantholder at the address of
the Warrantholder appearing on the books of the Company), and (B) payment of the Exercise Price for the Shares thereby
purchased:

(i) by having the Company withhold, from the shares of Common Stock that would otherwise be delivered to the
Warrantholder upon such exercise, shares of Common stock issuable upon exercise of the Warrant equal in value to the
aggregate Exercise Price as to which this Warrant is 50 exercised based on the Market Price of the Common Stock on
the trading day on which this Warrant is exercised and the Notice of Exercise is delivered to the Company pursuant to
this Section 3, or

(i) with the consent of both the Company and the Warrantholder, by tendering in cash, by certified orcashier’s
check payable to the order of the Company, or by wire transfer of immediately available funds to an account designated
by the Company.

5
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If the Warrantholder does not exercise this Warrant in its entirety, the Warrantholder will be entitled to receive
from the Company within a reasonable time, and in any event not exceeding three business days, a new warrant in
substantially identical form for the purchase of that number of Shares equal to the difference between the number of
Shares subject to this Warrant and the number of Shares as to which this Warrant is so exercised. Notwithstanding
anything in this Warrant to the contrary, the Warrantholder hereby acknowledges and agrees that its exercise of this
Warrant for Shares is subject to the condition that the Warrantholder will have first received any applicable Reguiatory

Approvals.

4. Issuance of Shares; Authorization; Listing, Certificates for Shares issued upon exercise of this Warrant will be issued
in such name or names as the Warrantholder may designate and will be delivered to such named Person or Persons within a
reasonable time, not to exceed three business days after the date on which this Warrant has been duly exercised in accordance
with the terms of this Warrant. The Company hereby represents and warrants that any Shares issued upon the exercise of this
Warrant in accordance with the provisions of Section 3 will be duly and validly authorized and issued, fully paid and
nonassessable and free from all taxes, liens and charges (other than liens or charges created by the Warrantholder, income
and franchise taxes incurred in connection with the exercise of the Warrant or taxes in respect of any transfer occurring
contemporaneously therewith). The Company agrees that the Shares so issued will be deemed to have been issued to the
Warrantholder as of the close of business on the date on which this Warrant and payment of the Exercise Price are delivered
to the Company in accordance with the terms of this Warrant, notwithstanding that the stock transfer books of the Company
may then be closed or certificates representing such Shares may not be actually delivered on such date. The Company will at
all times reserve and keep available, out of its authorized but unissued Common Stock, solely for the purpose of providing for
the exercise of this Warrant, the aggregate number of shares of Common Stock then issuable upon exercise of this Warrant at
any time. The Company will (A) procure, at its sole expense, the listing of the Shares issuable upon exercise of this Warrant
at any time, subject to issuance or notice of issuance, on all principal stock exchanges on which the Common Stock is then
listed or traded and (B) maintain such listings of such Shares at all times after issuance. The Company will use reasonable
best efforts to ensure that the Shares may be issued without violation of any applicable law or regulation or of any
requirement of any securities exchange on which the Shares are listed or traded.

5. No Fractional Shares or Scrip. No fractional Shares or scrip representing fractional Shares shall be issued upon any
exercise of this Warrant. In lieu of any fractional Share to which the Warrantholder would otherwise be entitled, the
Warrantholder shall be entitled to receive a cash payment equal to the Market Price of the Common Stock on the last trading
day preceding the date of exercise less the pro-rated Exercise Price for such fractional share.

6. No Rights as Stackholders; Transfer Books. This Warrant does not entitle the Warrantholder to any voting rights or
other rights as a stockholder of the Company prior to the date of exercise hereof. The Company will at no time close its
transfer books against transfer of this Warrant in any manner which interferes with the timely exercise of this Warrant.

-6-

http://idea.sec.gov/Archives/edgar/data/70858/000119312508220360/dex101.htm 1/12/2009



Letter Agreement, dated October 26, 2008 Page 67 of 78

7. Charges, Taxes and Expenses. Issuance of certificates for Shares to the Warrantholder upon the exercise of this
Warrant shall be made without charge to the Warrantholder for any issue or transfer tax or other incidental expense in respect
of the issuance of such certificates, all of which taxes and expenses shall be paid by the Company.

8. Transfer/Assignment.

(A) Subject to compliance with clause (B) of this Section 8, this Warrant and all rights hereunder are transferable, in
whole or in part, upon the books of the Company by the registered holder hereof in person or by duly authorized attorney,
and a new warrant shall be made and delivered by the Company, of the same tenor and date as this Warrant but registered in
the name of one or more transferees, upon surrender of this Warrant, duly endorsed, to the office or agency of the Company
described in Section 3. All expenses (other than stock transfer taxes) and other charges payable in connection with the
preparation, execution and delivery of the new warrants pursuant to this Section 8 shall be paid by the Company.

(B) The transfer of the Warrant and the Shares issued upon exercise of the Warrant are subject to the restrictions set
forth in Section 4.4 of the Purchase Agreement. If and for so long as required by the Purchase Agreement, this Warrant shall
contain the legends as set forth in Sections 4.2(a) and 4.2(b) of the Purchase Agreement.

9. Exchange and Registry of Warrant. This Warrant is exchangeable, upon the surrender hereof by the Warrantholder to
the Company, for a new warrant or warrants of like tenor and representing the right to purchase the same aggregate number
of Shares. The Company shall maintain a registry showing the name and address of the Warrantholder as the registered
holder of this Warrant. This Warrant may be surrendered for exchange or exercise in accordance with its terms, at the office
of the Company, and the Company shall be entitled to rely in all respects, prior to written notice to the contrary, upon such

registry.

10. Loss, Theft, Destruction or Mutilation of Warrant. Upon receipt by the Company of evidence reasonably satisfactory
to it of the loss, theft, destruction or mutilation of this Warrant, and in the case of any such loss, theft or destruction, upon
receipt of a bond, indemnity or security reasonably satisfactory to the Company, or, in the case of any such mutilation, upon
surrender and cancellation of this Warrant, the Company shall make and deliver, in lieu of such lost, stolen, destroyed or
mutilated Warrant, a new Warrant of like tenor and representing the right to purchase the same aggregate number of Shares
as provided for in such lost, stolen, destroyed or mutilated Warrant.

11. Saturdays, Sundays, Holidays, etc. If the last or appointed day for the taking of any action or the expiration of any
right required or granted herein shall not be a business day, then such action may be taken or such right may be exercised on

the next succeeding day that is a business day.

12. Rule 144 Information. The Company covenants that it will use its reasonable best efforts to timely file all reports and
other documents required to be filed by it under the Securities Act and the Exchange Act and the rules and regulations
promulgated by the SEC thereunder (or, if the Company is not required to file such reports, it will, upon the request of any

-
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Warrantholder, make publicly available such information as necessary to permnit sales pursuant to Rule 144 under the
Securities Act), and it will use reasonable best efforts to take such further action as any Warrantholder may reasonably
request, in each case to the extent required from time to time to enable such holder to, if permitted by the terms of this
Warrant and the Purchase Agreement, sell this Warrant without registration under the Securities Act within the limitation of
the exemptions provided by (A) Rule 144 under the Securities Act, as such rule may be amended from time to time, or

(B) any successor rule or regulation hereafter adopted by the SEC. Upon the written request of any Warrantholder, the
Company will deliver to such Warrantholder a written statement that it has complied with such requirements.

13. Adjustments and Other Rights. The Exercise Price and the number of Shares issuable upon exercise of this Warrant
shall be subject to adjustment from time to time as follows; provided, that if more than one subsection of this Section 13 is
applicable to a single event, the subsection shall be applied that produces the largest adjustment and no single event shall
cause an adjustment under more than one subsection of this Section 13 so as to result in duplication:

(A) Stock Splits, Subdivisions, Reclassifications or Combinations. If the Company shall (i) declare and pay a dividend

or make a distribution on its Common Stock in shares of Common Stock, (ii) subdivide or reclassify the outstanding shares of
Common Stock into a greater number of shares, or (iii) combine or reclassify the outstanding shares of Common Stock into a
smaller number of shares, the number of Shares issuable upon exercise of this Warrant at the time of the record date for such
dividend or distribution or the effective date of such subdivision, combination or reclassification shall be proportionately
adjusted so that the Warrantholder after such date shall be entitled to purchase the number of shares of Common Stock which
such holder would have owned or been entitled to receive in respect of the shares of Common Stock subject to this Warrant
after such date had this Warrant been exercised immediately prior to such date. In such event, the Exercise Price in effect at
the time of the record date for such dividend or distribution or the effective date of such subdivision, combination or
reclassification shall be adjusted to the number obtained by dividing (x) the product of (1) the number of Shares issuable
upon the exercise of this Warrant before such adjustment and (2) the Exercise Price in effect immediately prior to the record
or effective date, as the case may be, for the dividend, distribution, subdivision, combination or reclassification giving rise to
this adjustment by (y) the new number of Shares issuable upon exercise of the Warrant determined pursuant to the
immediately preceding sentence.

(B) Certain Issuances of Common Shares or Convertible Securities. Until the earlier of (i) the date on which the Original
Warrantholder no longer holds this Warrant or any portion thereof and (i) the third anniversary of the Issue Date, if the
Company shall issue shares of Common Stock (or rights or warrants or other securities exercisable or convertible into or
exchangeable (collectively, a “conversion™) for shares of Common Stock) {collectively, “convertible securities™) (other than
in Permitted Transactions (as defined below) or a transaction to which subsection (A) of this Section 13 is applicable)
without consideration or at a consideration per share (or having a conversion price per share) that is less than 90% of the
Market Price on the last trading day preceding the date of the agreement on pricing such shares (or such convertible
securities) then, in such event:

8-
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(A) the number of Shares issuable upon the exercise of this Warrant immediately prior to the date of the agreement
on pricing of such shares (or of such convertible securities) (the “Initial Number”) shall be increased to the number
obtained by multiplying the Initial Number by a fraction (A) the numerator of which shall be the sum of (x) the
number of shares of Common Stock of the Company outstanding on such date and (y) the number of additional
shares of Common Stock issued (or into which convertible securities may be exercised or convert) and (B) the
denominator of which shall be the sum of (I) the number of shares of Common Stock outstanding on such date and
(IT) the number of shares of Common Stock which the aggregate consideration receivable by the Company for the
total number of shares of Common Stock so issued (or into which convertible securities may be exercised or
convert) would purchase at the Market Price on the last trading day preceding the date of the agreement on pricing
such shares (or such convertible securities); and

(B) the Exercise Price payable upon exercise of the Warrant shall be adjusted by multiplying such Exercise Price in
effect immediately prior to the date of the agreement on pricing of such shares (or of such convertible securities) by
a fraction, the numerator of which shall be the number of shares of Common Stock issuable upon exercise of this
Warrant prior to such date and the denominator of which shall be the number of shares of Common Stock issuable
upon exercise of this Warrant immediately after the adjustment described in clause (A) above.

For purposes of the foregoing, the aggregate consideration receivable by the Company in connection with the issuance
of such shares of Common Stock or convertible securities shall be deemed to be equal to the sum of the net offering price
(including the Fair Market Value of any non-cash consideration and after deduction of any related expenses payable to third
parties) of all such securities plus the minimum aggregate amount, if any, payable upon exercise or conversion of any such
convertible securities into shares of Common Stock; and “Permitted Transactions” shall mean issuances (i) as consideration
for or to fund the acquisition of businesses and/or related assets, (ii) in connection with employee benefit plans and
compensation related arrangements in the ordinary course and consistent with past practice approved by the Board of
Directors, (iii) in connection with a public or broadly marketed offering and sale of Common Stock or convertible securities
for cash conducted by the Company or its affiliates pursuant to registration under the Securities Act or Rule 144A thereunder
on a basis consistent with capital raising transactions by comparable financial institutions and (iv) in connection with the
exercise of preemptive rights on terms existing as of the Issue Date. Any adjustment made pursuant to this Section 13(B)
shall become effective immediately upon the date of such issuance.

(C) Other Distributions. In case the Company shall fix a record date for the making of a distribution to all holders of
shares of its Common Stock of securities, evidences of indebtedness, assets, cash, rights or warrants (excluding Ordinary
Cash Dividends, dividends of its Common Stock and other dividends or distributions referred to in Section 13(A)), in each
such case, the Exercise Price in effect prior to such record date shall be reduced immediately thereafter to the price
determined by multiplying the Exercise Price in effect immediately prior to the reduction by the quotient of (x) the Market
Price of the Common Stock on the last trading day preceding the first date on which the Common Stock trades regular way

on the principal
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national securities exchange on which the Common Stock is listed or admitted to trading without the right to receive such
distribution, minus the amount of cash and/or the Fair Market Value of the securities, evidences of indebtedness, assets,
rights or warrants to be so distributed in respect of one share of Common Stock (such amount and/or Fair Market Value, the
“Per Share Fair Market Value”) divided by (y) such Market Price on such date specified in clause (x); such adjustment shall
be made successively whenever such a record date is fixed. In such event, the number of Shares issuable upon the exercise of
this Warrant shall be increased to the number obtained by dividing (x) the product of (1) the number of Shares issuable upon
the exercise of this Warrant before such adjustment, and (2) the Exercise Price in effect immediately prior to the distribution
giving rise to this adjustment by (y) the new Exercise Price determined in accordance with the immediately preceding
sentence. In the case of adjustment for a cash dividend that is, or is coincident with, a regular quarterly cash dividend, the Per
Share Fair Market Value would be reduced by the per share amount of the portion of the cash dividend that would constitute
an Ordinary Cash Dividend. In the event that such distribution is not so made, the Exercise Price and the number of Shares
issuable upon exercise of this Warrant then in effect shall be readjusted, effective as of the date when the Board of Directors
determines not to distribute such shares, evidences of indebtedness, assets, rights, cash or warrants, as the case may be, to the
Exercise Price that would then be in effect and the number of Shares that would then be issuable upon exercise of this
Warrant if such record date had not been fixed.

(D) Certain Repurchases of Common Stock. In case the Company effects a Pro Rata Repurchase of Common Stock,
then the Exercise Price shall be reduced to the price determined by multiplying the Exercise Prioe in effect immediately prior
to the Effective Date of such Pro Rata Repurchase by a fraction of which the numerator shall be (i) the product of (x) the
number of shares of Common Stock outstanding immediately before such Pro Rata Repurchase and (y) the Market Price of a
share of Common Stock on the trading day immediately preceding the first public announcement by the Company or any of
its Affiliates of the intent to effect such Pro Rata Repurchase, minus (ii) the aggregate purchase price of the Pro Rata
Repurchase, and of which the denominator shall be the product of (i) the number of shares of Common Stock outstanding
immediately prior to such Pro Rata Repurchase minus the number of shares of Common Stock so repurchased and (ii) the
Market Price per share of Common Stock on the trading day immediately preceding the first public announcement by the
Company or any of its Affiliates of the intent to effect such Pro Rata Repurchase. In such event, the number of shares of
Common Stock issuable upon the exercise of this Warrant shall be increased to the number obtained by dividing (x) the
product of (1) the number of Shares issuable upon the exercise of this Warrant before such adjustment, and (2) the Exercise
Price in effect immediately prior to the Pro Rata Repurchase giving rise to this adjustment by (y) the new Exercise Price
determined in accordance with the immediately preceding sentence. For the avoidance of doubt, no increase to the Exercise
Price or decrease in the number of Shares issuable upon exercise of this Warrant shall be made pursuant to this Section 13

D).

(E) Business Combinations. In case of any Business Combination or reclassification of Common Stock (other than a
reclassification of Common Stock referred to in Section 13(A)), the Warrantholder’s right to receive Shares upon exercise of
this Warrant shall be converted into the right to exercise this Warrant to acquire the number of shares of stock or other

securities or property (including cash) which the Common Stock issuable (at the time of such Business Combination or
reclassification) upon exercise of this Warrant immediately prior to such
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Business Combination or reclassification would have been entitled to receive upon consummation of such Business
Combination or reclassification; and in any such case, if necessary, the provisions set forth herein with respect to the rights
and interests thereafter of the Warrantholder shall be appropriately adjusted so as to be applicable, as nearly as may
reasonably be, to the Warrantholder’s right to exercise this Warrant in exchange for any shares of stock or other securities or
property pursuant to this paragraph. In determining the kind and amount of stock, securities or the property receivable upon
exercise of this Warrant following the consummation of such Business Combination, if the holders of Common Stock have
the right to elect the kind or amount of consideration receivable upon consummation of such Business Combination, then the
consideration that the Warrantholder shall be entitled to receive upon exercise shall be deemed to be the types and amounts of
consideration received by the majority of all holders of the shares of common stock that affirmatively make an election (or of

all such holders if none make an election).

(F) Rounding of Calculations; Minimum Adjustments. All calculations under this Section 13 shall be made to the
nearest one-tenth (1/10th) of a cent or to the nearest one-hundredth (1/100th) of a share, as the case may be. Any provision of
this Section 13 to the contrary notwithstanding, no adjustment in the Exercise Price or the number of Shares into which this
Warrant is exercisable shall be made if the amount of such adjustment would be less than $0.01 or one-tenth (1/10th) of a
share of Common Stock, but any such amount shall be carried forward and an adjustment with respect thereto shall be made
at the time of and together with any subsequent adjustment which, together with such amount and any other amount or
amounts so carried forward, shall aggregate $0.01 or 1/10th of a share of Common Stock, or more.

{G) Timing of Issuance of Additional Common Stock Upon Certain Adjustments. In any case in which the provisions of

this Section 13 shall require that an adjustment shall become effective immediately after a record date for an event, the
Company may defer until the occurrence of such event (i) issuing to the Warrantholder of this Warrant exercised after such
record date and before the occurrence of such event the additional shares of Common Stock issuable upon such exercise by
reason of the adjustment required by such event over and above the shares of Common Stock issuable upon such exercise
before giving effect to such adjustment and (ii) paying to such Warrantholder any amount of cash in lieu of a fractional share
of Common Stock; provided, however, that the Company upon request shall deliver to such Warrantholder a due bill or other
appropriate instrument evidencing such Warrantholder’s right to receive such additional shares, and such cash, upon the
occurrence of the event requiring such adjustment.

(H) Completion of Qualified Equity Offering. In the event the Company (or any successor by Business Combination)
completes one or more Qualified Equity Offerings on or prior to December 31, 2009 that result in the Company {or any such

successor ) receiving aggregate gross proceeds of not less than 100% of the aggregate liquidation preference of the Preferred
Shares (and any preferred stock issued by any such successor to the Original Warrantholder under the CPP), the number of
shares of Common Stock underlying the portion of this Warrant then held by the Original Warrantholder shall be thereafter
reduced by a number of shares of Common Stock equal to the product of (i) 0.5 and (ii) the number of shares underlying

-11-

http://idea.sec.gov/Archives/edgarAdata/M858/000119312508220360/dex101.htm 1/12/2009



Letter Agreement, dated October 26, 2008 Page 72 of 78

the Warrant on the Issue Date (adjusted to take into account all other theretofore made adjustments pursuant to this
Section 13).

(I) Other Events. For so long as the Original Warrantholder holds this Warrant or any portion thereof, if any event
occurs as to which the provisions of this Section 13 are not strictly applicable or, if strictly applicable, would not, in the good
faith judgment of the Board of Directors of the Company, fairly and adequately protect the purchase rights of the Warrants in
accordance with the essential intent and principles of such provisions, then the Board of Directors shall make such
adjustments in the application of such provisions, in accordance with such essential intent and principles, as shall be
reasonably necessary, in the good faith opinion of the Board of Directors, to protect such purchase rights as aforesaid. The
Exercise Price or the number of Shares into which this Warrant is exercisable shall not be adjusted in the event of a change in
the par value of the Common Stock or a change in the jurisdiction of incorporation of the Company.

(J) Statement Regarding Adjustments. Whenever the Exercise Price or the number of Shares into which this Warrant is
exercisable shall be adjusted as provided in Section 13, the Company shall forthwith file at the principal office of the
Company a statement showing in reasonable detail the facts requiring such adjustment and the Exercise Price that shall be in
effect and the number of Shares into which this Warrant shall be exercisable after such adjustment, and the Company shall
also cause a copy of such statement to be sent by mail, first class postage prepaid, to each Warrantholder at the address

appearing in the Company’s records.

(K) Notice of Adjustment Event. In the event that the Company shall propose to take any action of the type described in
this Section 13 (but only if the action of the type described in this Section 13 would result in an adjustment in the Exercise
Price or the number of Shares into which this Warrant is exercisable or a change in the type of securities or property to be
delivered upon exercise of this Warrant), the Company shall give notice to the Warrantholder, in the manner set forth in
Section 13(J), which notice shall specify the record date, if any, with respect to any such action and the approximate date on
which such action is to take place. Such notice shall also set forth the facts with respect thereto as shall be reasonably
necessary to indicate the effect on the Exercise Price and the number, kind or class.of shares or other securities or property
which shall be deliverable upon exercise of this Warrant. In the case of any action which would require the fixing of a record
date, such notice shall be given at least 10 days prior to the date so fixed, and in case of all other action, such notice shall be
given at least 15 days prior to the taking of such proposed action. Failure to give such notice, or any defect therein, shall not
affect the legality or validity of any such action.

(L) Proceedings Prior to Any Action Requiring Adjustment. As a condition precedent to the taking of any action which
would require an adjustment pursuant to this Section 13, the Company shall take any action which may be necessary,
including obtaining regulatory, New York Stock Exchange or stockholder approvals or exemptions, in order that the
Company may thereafter validly and legally issue as fully paid and nonassessable all shares of Common Stock that the
Warrantholder is entitled to receive upon exercise of this Warrant pursuant to this Section 13.
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(M) Adjustment Rules. Any adjustments pursuant to this Section 13 shall be made successively whenever an event
referred to herein shall occur. If an adjustment in Exercise Price made hereunder would reduce the Exercise Price to an
amount below par value of the Common Stock, then such adjustment in Exercise Price made hereunder shall reduce the
Exercise Price to the par value of the Common Stock.

14. Exchange. At any time following the date on which the shares of Common Stock of the Company are no longer
listed or admitted to trading on a national securities exchange (other than in connection with any Business Combination), the
Original Warrantholder may cause the Company to exchange all or a portion of this Warrant for an economic interest (to be
determined by the Original Warrantholder after consultation with the Company) of the Company <lassified as permanent
equity under U.S. GAAP having a value equal to the Fair Market Value of the portion of the Warrant so exchanged. The
Original Warrantholder shall calculate any Fair Market Value required to be calculated pursuant to this Section 14, which
shall not be subject to the Appraisal Procedure.

15. No Impairment. The Company will not, by amendment of its Charter or through any reorganization, transfer of
assets, consolidation, merger, dissolution, issue or sale of securities or any other voluntary action, avoid or seek to avoid the
observance or performance of any of the terms to be observed or performed hereunder by the Company, but will at all times
in good faith assist in the carrying out of all the provisions of this Warrant and in taking of all such action as may be
necessary or appropriate in order to protect the rights of the Warrantholder.

16. Governing Law. This Warrant will be governed by and construed in accordance with the federal law of the
United States if and to the extent such law is applicable, and otherwise in accordance with the laws of the State of New
York applicable to contracts made and to be performed entirely within such State. Each of the Company and the
Warrantholder agrees (a) to submit to the exclusive jurisdiction and venue of the United States District Court for the
District of Columbia for any action, suit or proceeding arising out of or relating to this Warrant or the transactions
contemplated hereby, and (b) that notice may be served upon the Company at the address in Section 20 below and
upon the Warrantholder at the address for the Warrantholder set forth in the registry maintained by the Company
pursuant to Section 9 hereof. To the extent permitted by applicable law, each of the Company and the Warrantholder
hereby unconditionally waives trial by jury in any legal action or proceeding relating to the Warrant or the
transactions contemplated hereby or thereby.

17. Binding Effect. This Warrant shall be binding upon any successors or assigns of the Company.

18. Amendments. This Warrant may be amended and the observance of any term of this Warrant may be waived only
with the written consent of the Company and the Warrantholder.

19 . Prohibited Actions. The Company agrees that it will not take any action which would entitle the Warrantholder to
an adjustment of the Exercise Price if the total number of shares of Common Stock issuable after such action upon exercise

of this Warrant, together with
-13-
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all shares of Common Stock then outstanding and all shares of Common Stock then issuable upon the exercise of all
outstanding options, warrants, conversion and other rights, would exceed the total number of shares of Common Stock then

authorized by its Charter.

20. Notices. Any notice, request, instruction or other document to be given hereunder by any party to the other will be in
writing and will be deemed to have been duly given (a) on the date of delivery if delivered personally, or by facsimile, upon
confirmation of receipt, or (b) on the second business day following the date of dispatch if delivered by a recognized next day
courier service. All notices hereunder shall be delivered as set forth in Item 8 of Schedule A hereto, or pursuant to such other
nstructions as may be designated in writing by the party to receive such notice.

21. Entire Agreement. This Warrant, the forms attached hereto and Schedule A hereto (the terms of which are
incorporated by reference herein), and the Letter Agreement (including all documents incorporated therein), contain the entire
agreement between the parties with respect to the subject matter hereof and supersede all prior and contemporaneous
arrangements or undertakings with respect thereto.

[Remainder of page intentionally left blank]
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[Form of Noetice of Exercise]
Date:

TO: [Company}

RE: Election to Purchase Common Stock

The undersigned, pursuant to the provisions set forth in the attached Warrant, hereby agrees to subscribe for and
purchase the number of shares of the Common Stock set forth below covered by such Warrant. The undersigned, in
accordance with Section 3 of the Warrant, hereby agrees to pay the aggregate Exercise Price for such shares of Common
Stock in the manner set forth below. A new warrant evidencing the remaining shares of Common Stock covered by such
Warrant, but not yet subscribed for and purchased, if any, should be issued in the name set forth below.

Number of Shares of Common Stock

Method of Payment of Exercise Price (note if cashless exercise pursuant to Section 3(i) of the Warrant or cash exercise
pursuant to Section 3(ii) of the Warrant, with consent of the Company and the Warrantholder)

Aggregate Exercise Price:

Holder:
By:
Name:
Title:

-15-
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IN WITNESS WHEREOF, the Company has caused this Warrant to be duly executed by a duly authorized officer.
Dated:

COMPANY:

By:

Name:
Title:

Attest:

By:

Name:
Title:

[Signature Page to Warrant]
-16-
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SCHEDULE A

Item 1

Name:

Corporate or other organizational form:
Jurisdiction of organization:

Item 2
Exercise Price: !

Item 3
Issue Date:

Item 4
Amount of last dividend declared prior to the Issue Date:

Item 5
Date of Letter Agreement between the Company and the United States Department of the Treasury:

Item 6
Number of shares of Common Stock:

Item 7
Company'’s address:

Item 8
Notice information:

! Initial exercise price to be calculated based on the average of closing prices of the Common Stock on the 20 trading days
ending on the last trading day prior to the date the Company’s application for participation in the Capital Purchase
Program was approved by the United States Department of the Treasury.

bttp://idea sec.gov/Archivestedgar/data/70858/000119312508220360/dex101.htm 1/12/2009



Letter Agreement, dated October 26, 2008

Page 78 of 78

SCHEDULE A

ADDITIONAL TERMS AND CONDITIONS

Company Information:
Name of the Company:
Corporate or other organizational form:
Jurisdiction of Organization:
Appropriate Federal Banking Agency:

Notice Information:

Terms of the Purchase:
Senes of Preferred Stock Purchased:

Per Share Liquidation Preference of Preferred Stock:

Number of Shares of Preferred Stock Purchased:
Dividend Payment Dates on the Preferred Stock:
Number of Initial Warrant Shares:
Exercise Price of the Warrant:
Purchase Price:

Closing:
Location of Closing:

Time of Closing:

Date of Closing:

http://idea.sec.gov/Archives/edgar/data/70858/000119312508220360/dex101.htm
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Bank of America Corporation

Corporation

Delaware

Board of Governors of the Federal Reserve System

Bank of America Corporation

Bank of America Corporate Center

100 North Tryon Street

Charlotte, NC 28255

Attention: Timothy J. Mayopoulos
Executive Vice President and General
Counsel

Facsimile: (704) 370-3515

Fixed Rate Cumulative Perpetual Preferred Stock, Series N
$25,000

600,000

February 15, May 15, August 15, November 15
73,075,674

$30.79

$15,000,000,000

Simpson Thacher & Bartlett LLP
425 Lexington Avenue
New York,NY 10017

9:00 a.m., New York time
October 28, 2008

1/12/2009
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January 8, 2009 Rule 14a-8

BY ELECTRONIC MAIL

Securities and Exchange Commission
Office of Chief Counsel

Division of Corporation Finance

100 F Street, N.E.

Washington, DC 20549

Re: Supplemental Letter for Stockholder Proposals Submitted by the Indiana Laborers Pension
Fund

Ladies and Gentlemen:;

By letter dated December 23, 2008 (the “Initial Letter”), on behalf of Bank of America Corporation
{the “Corporation”), we requested confirmation that the staff of the Division of Corporation Finance
(the “Division™) would not recommend enforcement action if the Corporation omitted several
proposals (the “Proposals™) submitted by the Indiana Laborers Pension Fund (“ILPF”) from its
proxy materials for the 2009 Annual Meeting for the reasons set forth therein. The Initial Letter is
attached hereto as Exhibit A. The Proposals are attached hereto as Exhibit B.

.As counsel to the Corporation, we hereby supplement the Initial Letter and request confirmation
that the Division will not recommend enforcement action if the Corporation omits the Proposals
from its proxy materials for the 2009 Annual Meeting for the additional reason set forth herein.
This letter is intended to supplement, but does not replace, the Initial Letter.

GENERAL

As stated in the Initial Letter, the 2009 Annual Meeting is scheduled to be held on or about April
29, 2009. The Corporation intends to file its definitive proxy materials with the Securities and
Exchange Commission {the “Commission™) on or about March 18, 2009.

A copy of this letter is also being sent to the ILPF as notice of the Corporation’s intention to omit
the Proposals from the Corporation’s proxy materials for the 2009 Annual Meeting.

ATLANTA AUSTIN BANGKOK BEIJING BRUSSELS CHARLOTTE DALLAS HOUSTON LONDON
LOS ANGELES McLEAN MIAMI MEW YORK NORFOLK RALEIGH RICHMOND SAN FRANCISCO SINGAPORE WASHINGTON
wwiw. hunton.com
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SUMMARY OF PROPOSALS

The Proposals urge that the Board of Directors and its compensation committee implement
specified reforms to lmpose limitations on senior executive compensation and corporate
governance.

ADDITIONAL REASON FOR EXCLUSION OF PROPOSALS

Rule 14a-8(i)(3) permits the exclusion of a stockholder proposal if the proposal or its supporting
statement is contrary to the Commission’s proxy rules, including Rule 14a-9, which prohibits false
and misleading statements in proxy soliciting materials, and Rule 14a-4, which requires information
included in a proxy statement to be clearly presented. The Division has consistently taken the
position that stockholder proposals that are vague and indefinite are inherently misleading and thus
may be omitted from a company’s proxy materials under Rule 14a-8(i)(3). Staff Legal Bulletin No.
14B (September 15, 2004) provides that a stockholder proposal may be omitted under Rule 14a-
8(i)(3) where “the resolution contained in the proposal is so inherently vague or indefinite that
neither the stockholders voting on the proposal, nor the company in implementing the proposal (if
adopted), would be able to determine with any reasonable certainty exactly what actions or
measures the proposal requires.” The Division has consistently deemed a proposal to be
impermissibly vague or indefinite where the proposal calls for the company to adopt, consider or
abide by a standard or set of standards established by a third party without describing the
substantive provisions of the standards or guidelines.

The Proposals are vague and indefinite because they do not include any disclosure regarding when
the executive compensation limits they seek to establish expire. Absent any statement that these
limits will be temporary, one must interpret the Proposals limits to apply indefinitely or
permanently. The failure to disclose the permanence of these restrictions is likely to mislead the
Corporation’s stockholders regarding this material fact. Stockholders are likely to assume that the
timeframe for implementation of the Proposal will be temporary because of the exigent and
temporary nature of the Temporary Asset Relief Program (“TARP”) referred to in the Proposals.
This would be a reasonable (although mistaken) assumptlon by stockholders since certain of the
executive compensation restrictions imposed on companies participating in TARP apply only for a
limited period of time. Unlike the temporary nature of TARP, as explained above, the duration of
the restrictions imposed by the Proposals is permanent. Previously, the Division found a proposal
that did not state the duration of its requirements to be excludable as vague and indefinite. See
Wendy's International, Inc. (February 24, 2006). Therefore, because the duration of a proposal’s
requirements is material, and because stockholders are likely to be misled by the ILPF’s disclosure,
the Proposals violate Rule 14a-9 and, therefore, Rule 14a-8(i)(3) authorizes the Corporatlon to
exclude it.
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Recently, in SunTrust Banks, Inc. (December 31, 2008) (“SunTrust”), the Division found a
substantially similar submission excludable under Rule 14a-8(i)(3) because it was vague and
indefinite. In SunTrust, the submission urged that, in the event SunTrust chooses to participate in
the TARP program “the board and its compensation committee implement specified reforms to
impose limitations on senior executive compensation.” In reaching its conclusion, the Division
noted that the submission, “[b]y its terms . . . appears to impose no limitation on the duration of the
specified reforms.” A copy of the Division’s response in SunTrust is attached hereto as Exhibit C.

The Proposals and the supporting statement are clearly tied to the Corporation’s participation in the
TARP program. However, as was the case in SunTrust, the Proposals submitted by the ILPF
impose no limitation on the duration of the specified reforms.

Accordingly, based on the forgoing and consistent with SunTrust, we believe that the Proposals may
be excluded because it is vague and indefinite in violation of Rule 14a-8(i)(3).

CONCLUSION

On the basis of the foregoing and on behalf of the Corporation, we respectfully request the
concurrence of the Division that the Proposals may be excluded from the Corporation’s proxy
materials for the 2009 Annual Meeting. Based on the Corporation’s timetable for the 2009 Annual
Meeting, a response from the Division by February 3, 2009 would be of great assistance.

If you have any questions or would like any additional information regarding the foregoing, please
do not hesitate to contact me at 704-378-4718 or, in my absence, Teresa M. Brenner, Associate
General Counsel of the Corporation, at 704-386-4238.

Please acknowledge receipt of this letter by stamping and returning the enclosed receipt copy of this
letter. Thank you for your prompt attention to this matter.

Very truly yours,

>

Andrew A. Gerber

cc: Teresa M. Brenner
ILPF



EXHIBIT A

See attached.
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ANDREW A, GERBER
DIRECT DIAL: 704-378-4718
EMAILL: sgerber@hunton.com
FILE NO: 46123.74
December 23, 2008 Rule 14a2-8
BYO HT DELIVERY
Securities and Exchange Commission
Office of Chief Counsel
Division of Corporation Finance
100 F Street, N.E. -

Washington, DC 20549

Re:  Stockholder Proposal Submitted by the Indiana Laborers Pension Fund
Stockholder Proposal Submitted by the American Federation of State, County &
Manicipal Employees
Stockholder Proposal Submitted by Andrea Loyd Bell
Stockholder Proposal Submitted by Donald M. and Judith A. Schwartz

Ladies and Gentlemen:

Pursuant to Rule 142-8 promulgated under the Securities Exchange Act of 1934, as amended {the
“Exchange Act”), and as counsel to Bank of America Corporation, a Delaware corporation {the
“Corporation”), we request confirmation that the Staff of the Division of Corporation Finance
(the “Division”) will not recommend enforcement action if the Corporation omits from its proxy
materials for the Corporation’s 2009 Annual Meeting of Stockholders (the “2009 Annual
Meeting”) the proposal described below for the reasons set forth herein. The statements of fact
included herein represent our understanding of such facts.

GENERAL

The Corporation received: (i) several proposals and a supporting statement dated November 13,
2008 (the “TLPF Proposals™) from the Indiana Laborers Pension Fund (the “ILPF), (ii) a
proposal and supporting statement dated November 17, 2008 (the “AFSCME Proposals”) from
the American Federation of State, County & Municipal Employees (“AFSCME"), (iii) a revised
proposal and supporting statement dated December 2, 2008 (the “Bell Proposal”) from Andrea
Loyd Bell (“Bell”) and (iv) a proposal and supporting statement dated November 24, 2008 (the
“Schwartz Proposal”) from Donald M. and Judith A. Schwartz (*Schwartz” and ILPF, AFSCME,
Bell and Schwartz each a “Proponent™) for inclusion in the proxy materials for the 2009 Annual

ATLANTA AUSTIN BANGKOK BENING BRUSSELS CHARLOTTE DALLAS HOUSTON LONDON
LOSANGELES McLEAN MIAMI NEW YORK NORFOLK RALEIGH RICHMOND SAN FRANCISCO SINGAPORE WASHINGTON
‘ www.hunton.com

“
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Mesting. The ILPF Proposals, the AFSCME Proposal, the Bell Proposal and the Schwartz
Proposal (collectively, the “Proposals™) are attached hereto as Exhibit A, Exhibit B, Exhibit C
and Exhibit D, respectively. The 2009 Annual Meeting is scheduled to be held on or about
April 29, 2009. The Corporation intends to file its definitive proxy materials with the Securities
and Exchange Commission (the “Commission™) on or about March 18, 2009,

Pursuant to Rule 14a-8(j) promulgated nnder the Exchange Act, enclosed are:

. 1. Six copies of this letter, which includes an explanation of why the Corporation believes
that it may exclude the Proposals; and

2. Six copies of the Proposals.

With respect to Section 3,B. below, this letter shall also serve as my opinion of counsel, I am
licensed to practice law in the States of North Carolina and Maryland.

A coi)y of this letter is also being sent to each Proponent as notice of the Corporation’s intent to
omit the Proposals from the Corporation’s Proxy materials for the 2009 Annual Meeting,

SUMMARY OF THE PROPOSALS

. The ILPF Proposals

the following “set of executive compensation reforms that impose important limitations on
senior executive compensation” (emphasis added): »

¢ limits on target annual incentive compensation (bonus) to an amount no greater than one
times the executive’s annual salary; v

e requirement that a majority of long-term compensation be awarded in the form of
performance-vested equity instruments, such as performance shares or performance-
vested restricted shares; '

* afreeze on new stock option awards, unless the options are indexed to peer group
performance so that relative, not absolute, future stock price improvements are rewarded;

* adoption of an equity retention requirement mandating that senior executives hold for the
full term of their employment at least 75% of the shares of stock obtained through equity

awards;

=14



HUNTON&
WILLIAMS

Securities and Exchange Commission
December 23, 2008
Page 3

» prohibition of accelerated vesting for all unvested equity awards;

- & limnits on all severance payments to an amount no greater than one times annual salary;
and

s afreeze on the accrual of retirement benefits under any supplemental executive
retirement plan. -

The ILPF Proposals were received by the Corporation via certified mail on the moming of
November 17, 2008.

The AFSCME Proposal

The AFSCME Proposal urges the Compensation and Benefits Committee of the Board of
Directors (the “Committee™) “to adopt a policy requiring that senior executives retain a
significant percentage of shares acquired through equity compensation programs until two years
following the termination of their employment (through retirement or otherwise).” The
AFSCME Proposal further recommends that the Committee “not adopt a percentage lower than
75% of pet after-tax shares.” The AFSCME Proposal was received by the Carporation by -
facsimile on November 17, 2008 at 5:54 p.m. Eastern Standard Time.

The Bell Proposal
The Bell Proposal requests that the

Board of Directors amend the long and short term incentive plans . . . of the
named executive officers so that no payments under any such plan for any past,
current or future periods will be made or accrued to any named execntive officer
until such time as the price of Bank of America common stock rises to the
opening value on- 10-6-08 and the quarterly dividend on common stock has been
restored 1o a minimum of $0.64 per share and both of these values are maintained
for at least four consecutive calendar quarters.

The Bell Proposal was originally received by the Corporation on November 18, 2008 and was
subsequently revised on December 2, 2008,
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The Schwartz Proposal

The Schwartz Proposal recommends “that top tier management of Bank of America Corporation
[v]oluntarily and temporarily 1.) reduce their salaries by 50%, 2.) forego any bonuses, and 3.)
accept no stock options at prices less than 50% of the past all-time high stock prices.” These
actions are to remain in place “until such time as 1.) the original full dividend is restored and 2.)
the price of the common stock reaches at least 50% of its all-time highs [sic] and remains above
that figure for six months or more.” The Schwartz Proposal was received by the Corporation on
November 28, 2008.

REASONS FOR EXCLUSION OF PROPOSALS

L. The ILPF Proposals—The Corporation believes that the ILPF Proposals may be properly
omitted from the proxy materials for the 2009 Annual Meeting pursuant to Rule 14a-8(c) '
because the ILPF has violated the one proposal limitation.

2. The AFSCME Proposal—In the event that the ILPF Proposals are not found to be
excludable by the Division, the Corporation believes that the AFSCME Proposal may be
properly omitted from the proxy materials for the 2009 Annual Meeting pursuant to Rule 14a-
8(1)(11) because the AFSCME Proposal substantially duplicates a prior proposal (i.e., the ILPF
Proposals) that will be included in the Corporation’s proxy materials for the 2009 Annual
Meeting. : .

3. The Bell Proposal—The Corporation believes that the Bell Proposal may be properly
onitted from the proxy materials for the 2009 Annual Meeting pursuant to {f) Rule 14a-8(b) and
(f) because Bell has failed, upon timely request, to provide the required ownership information to-
establish eligibility to submit a proposal under Rule 14a-8 and (ii) Rule 14a-8(i)(13) because the
Bell Proposal relates to a specific amount of dividends. In addition, the Corporation believes
that the Bell Proposal may be properly omitted from the proxy materials for the 2009 Annual
Meeting pursuant to Rules 14a-8(i)(2) and 142-8(i)(6) because the Bell Proposal, if implemented,
would cause the Corporation to violate Delaware law, and, accordingly, the Corporation lacks
the anthority to implement the Proposal. In the event that the I[LPF Proposals are not found to be
excludabie by the Division, the Corporation believes that the Bell Proposal may be properly
omitted from the proxy materials for the 2009 Annyal Meeting pursuant to Rule 14a-8(i)(11)
because the Bell Proposal substantially duplicates a prior proposal (i.e., the ILPF Proposals) that
will be included in the Corporation’s proxy materials for the 2009 Annual Meeting. )
» R
4. The Schwartz Proposal—The Corporation believes that the Schwartz Proposal may be
excluded pursbant to (i) Rule 14a-8(i)(6) because the Corporation lacks the power and authority
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to implement the Schwartz Proposal and (ii) Rule 14a-8(i)(13) because the Schwartz Proposal
relates to a specific amount of dividends. In addition, in the event that the ILPF Proposals are
not found to be excludable by the Division, the Corporation believes that the Schwartz Proposal
may be properly omitted from the proxy materials for the 2009 Annual Meeting pursuant to Rule
14a-8(i)(11) because the Schwartz Proposal substantially duplicates a prior proposal (i.e., the
ILPF Proposals) that will be included in the Corporation’s proxy materials for the 2009 Annual
Meeting. Finally, in the event that the Bell Proposal is not found to be excludable by the
Division, the Corporation believes that the Schwartz Proposal may be properly omitted from the
proxy materials for the 2009 Annual Meeting pursuant to Rule 14a-8(i)(11) because the
Schwartz Proposal substantially duplicates a prior proposal (i.e., the Bell Proposal) that will be
included in the Cortporation’s proxy materials for the 2009 Annual Meeting.

1. Exclusion of the ILPF Propaosals.

The ILPF Proposal consists of seven different proposals. Rule 14a-8(c) provides that each
shareholder may submit no more than one proposal to a company for a particular shareholders’
meeting. The Rule further provides that a stockholder may comply with the rule by reducing the
number of proposals to one within 14 days from notification of the defect by the company.
Notwithstanding the fact that the ILPF has framed its request in terms of one shareholder -
resolution, the ILPF Proposals submitted by the ILPF violate Rule 14a-8(c) because they consist
of more than one proposal and, in fact, constitute as many as seven separate proposals. The ILPF
Proposals were received by the Corporation on November 17, 2008. By letter dated November
19, 2008, the Corporation notified the ILPF that its submission violated Rule 14a-8(c) and
requested that a revised proposal be submitted to the Corporation within 14 days of the ILPF’s
receipt of the letter. A copy of the November 19, 2008 letter is attached hereto as Exhibit E, and
the evidence of the ILPF’s receipt of such letter on November 25, 2008 is attached as Exhibit F.
As of the date of this letter, the ILPF has failed to respond to the request.

The ILPF has acknowledged that the ILPF Proposals represent more than one request by
requesting that the Corporation include the “set” of “reforms” and by setting forth the ILPF
Proposals in seven separate bullet points. The Division has consistently taken the position that
substantially distinct proposals may not be considered a single proposal for purposes of Rule
14a-8(c). See Fotoball, Inc. (May 6, 1997) (proposals relating to a minimum share ownership of
directors, form of director compensation and business relationships between an issuer and its
non-employee directors constitute multiple proposals) and American Electric Power Company,
Inc. (January 2, 2001) {proposals relating to tenure, meetings and compensation of the board
constitute multiple proposals). In certain circumstances, the Division has taken the position that
multiple proposals will be deemed to constitute one proposal if they are related to a single, weli-
defined unifying concept. See Securities Exchange Act Release No. 12999 (November 22,
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1976). Unlike the proposals set forth in Computer Horizons Corp. (April 1, 1993) (proposals
unified by the concept of the elimination of takeover defenses), the ILPF Proposals represent
more than a single, well defined unifying concept. As a result, the Corporation believes that it
may exclude the ILPF Proposals in accordance with Rule 14a-8(f)(1) because of the ILPF’s
failure to comply with Rule 14a-8(c). - :

Although the JLPF Proposals are packaged as a “set of executive compensation reforms,” they
address multiple concepts that are not well defined, including both compensation matters and -
corporate governance matters. The ILPF Proposals seek to (1) limit target annual incentive
compensation, (2) reguire that a majority of long-term compensation be awarded in the form of
performance-vested equity instruments, (3) freeze new stock option awards, (4) impose a 75%
“hold-to-retirement” policy on shares of stock obtained through equity awards, (5) prohibit
accelerated vesting for all unvested equity awards, (6) limit severance payments and (7) freeze
accrual of retirement benefits under supplemental executive retirement plans. The Division has
found that even “where the components [of a multi-part proposal] relate to some central topic,
however, proposals that contemplate a variety of loosely related actions can be excluded for
violating Rule 14a-8(c).” General Motors Corporation (April 9, 2007). See also; Torotel, Inc.
(November 1, 2006) and Compuware Corporation (July 3, 2003). The component parts of the
ILPF Proposals relate to a broad range of matters in¢luding compensation, bonuses, stock option
grants, acceleration of equity awards, severance payments and retirement benefits, Permitting a
proponent to submit any number of broad ranging proposals under the umbrella of executive
compensation is contrary to Rule 14a-8 and the proxy rules generally. '

Under the proxy rules, if the Corporation were presenting these seven proposals as a single
proposal, the rales regarding the appropriateness of bundling voting items would be called into
question. Rule 14a-5 requires that information included in a proxy statement must be “clearly
presented” and the statements made shall be divided into groups according to subject matter,
These seven proposals are each distinct in their application and require separate consideration by
stockholders. In addition, implementation of these seven proposals will require separate and
distinct actions by the Corporation. : v

Even if the Division cannot concur that the ILPF Proposal consists of seven different
proposals, the ILPF Proposal clearly consists of more than one proposal. In the event that the
Division does not concur that there are seven proposals identified above, the Corporation
believes there is clearly more than one, and, accordingly, all the proposals would be excludable.
See Occidental Petroleum Corporation (February 23, 1998) (the Division noting that “while it
does not necessarily agree with the Company's assertion that the propoil contains five separate
proposals, we believe that that the proposal does contain more than one proposal”). Even if the
Division were to characterize the first six items listed above as relating to a single concept (i.e.,




HUNTON&
WILLIAMS

Securities and Exchange Commission
December 23, 2008
Page 7

executive compensation/pay for performance), the seventh item, relating to a freeze on the
accrual of retirement benefits under any supplemental executive retirement plan, simply cannot
appropriately be characterized as executive compensation. In fact the, the AFSCME Proposal is
substantially the same as the seventh proposal. The AFSCME Proposal is appropriately
presented as a stand-alone proposal. As noted above, the supporting statement of the ILPF
Proposals focuses primarily on compensation levels, citing to “[glenerous executive
compensation plans that produce ever-escalating levels of executive compensation unjustified by
cofporate performance levels are major factors undermining investor confidence in the markets
and corporate leadership.” In addition, the ILPF Proposals cite to “serious financial losses” by
shareholders as well as the Corporation’s recent “financial and stock price performance asa
need for the reforms. Fmally, the ILPF Proposals call “for a set of thore rigorous executive
compensation reforms that . . . will significantly improve the pay-for-performance features of
the Company’s plan.”

The hold-to-retirement aspect of the proposal presents an entirely different concept and is not
driven by compensation levels or pay-for-performance. As noted in the AFSCME Proposal
below, the hold-to-retirement proposal serves a different purpose than compensation levels.
“Requiring senior executives to hold a significant portion of shares obtained through
compensation plans after the termination of employment would focus them on Bank of America. -
long-term success and would better align their interests with those of Bank of America
“stockholders.” AFSCME Proposal, In addition, the hold-to retirement proposal is designed to
“discourage excessive risk-taking and promote long-term, sustainable value creation.” Id.
Citing a commmission of The Conference Board that supported the holding requirement, the
AFSCME Proposal states that “the long-term focus promoted thereby ‘may help prevent -
companies from artificially propping up stock prices over the short-term to cash out options and
making other potentially negative short-term decisions.’”

While the ILPF may argue that the Division’s response in AT&T Wireless Services, Inc.
(February 11, 2004) (“AT&T™) is applicable because the Division found that a proposal :
requesting a wide-ranging “Commonsense Executive Compensation™ program did not constitute
more than one proposal, the ILPF Proposals are dlstmgulshable. In AT&T, a proposal had five
parts dealing with executive compensation and the supporting statement focused on excessive
compensation levels. However, unlike the hold-to-retirement requirement of the ILPF Proposals,
AT&T did not include an unrelated requirement. Accordingly, while the AT&T proposal
arguably met the single concept test, the ILPF Proposals clearly do not.

Conclusion. Based on the forgoing, the ILPF Proposals may be omitted from the proxy
materials pursuant to Rules 14a-8(c) and 14a-8(f) of the Exchange Act.
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2. Exclusion of the AFSCME Proposal.

In the event that the Division does not concur with the Corporation’s view that the ILPF
Proposals may be excluded for the reasons set forth above, the Corporation beheves that the
AFSCME Proposal may be excluded for the reasons set forth below.

Rule 14a-8(i)(11) permits the exclusion from the Corporation’s proxy materials of a stockholder
proposal that substantially duplicates another proposal previously submitted by another
proponent that will be included in the Corporation’s proxy materials for the same meeting.
Proposals do not need to be identical to be excluded pursuant to Rule 14a-8(i)(11). The .
‘Commission has stated that the exclusion is intended to “eliminate the possibility of shareholders
having to consider two or more substantially identical proposals submitted to an issuer by
proponents acting independently of each other.” Securities Exchange Act Release No. 34-12598
{July 7, 1976). The Division has consistently concluded that proposals may be excluded
because they are substantially duplicative when such proposals have the same “principal thrust”
or “principal focus,” notwithstanding that such proposals may differ as to terms and scope. See,
e.g., Pacific Gas & Electric Co. (February 1, 1993). As discussed below, the principle thrust of
the relevant part of the ILPF Proposals is identical to the AFSCME Proposal.

In the event that the Division does not concur with the Corpomhon s view that the ILPF
Proposals may be excluded for the reasons set forth above, the Corporation intends to include the
ILPR Proposals previously submitted by another proponent in its proxy matetials for the 2009
Annual Meeting. The relevant portion of the ILPF Proposals and the AFSCME Proposal clearly
address the same issue—adoption of a 75% hold-to-retirement policy. Although the ILPF
Proposals inclade additional proposals, and in effect entirely subsume the AFSCME Proposal,
the relevant portions of the two proposals differ only slightly in implementation methodology:
The ILPF Proposals urge the adoption of a “strong equity retention requirement mandating that
senior executives hold for the full term of their employment at least 75% of the shares of stock
obtained through equity awards.” The AFSCME Proposal urges the adoption of a “policy
requiring that senjor executives retain a significant percentage of shares acquired through equity
compensation programs until two years following the termination of their employment (throngh
retirement or otherwise).” The AFSCME Proposal further recommends that the Compensation
and Benefits Committee of the Corporation’s Board “not adopt a percentage lower than 75% of
net after-tax shares.” Although there are slight variances on the specific terms of
implementation, such as the references to a two-year period and “net after-tax shares” in the
AFSCME Proposal, it seers fairly clear that the two proposals share the same “principal thrust”
or “principal focus,” and are, thus, substantially duplicative, notwithstanding their slightly
different terminology.
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In Honeywell International, Inc. (February 15, 2008) (“Honeywell International”), the first
proposal requested the adoption of a five part “executive compensation p ” that included: (1)
the establishment of compensation targets for annual and long-term incentive pay components at
or below the peer group median, (2) that majority of target long-term compensation be paid
through performance vested, not simply time vested, equity awards, (3) strategic rationale and
relative weighting of financial and non-financial performance metrics, (4) established
performance targets for each financial metric relative to the pexformance of peer companies and
(5) limits on the payments under the annual and performance-vested long-term incentive
components to when the company’s performance metrics exceeds peer group median
performance. The second proposal requested that *“75% of future equity compensation (stock
options and restricted stock) awarded to senior executives shall be performance-based.” The - .
Division found that the second proposal could be excluded in Honeywell International because it
was substantially duplicative of the first proposal. As is the case with the AFSCME Proposal,
which is subsumed by the ILPF Proposals, the first proposal in the Honeywell International letter
subsumed the second proposal. See also, Wyeth (January 21, 2005) (the second proposal was
subsumed by the first proposal and was found to be substantially duplicative).

The Division has a long history of concluding that even substantive differences in
implementation methodology do not alter the core issnes and principals that are the standard for
determining substantial duplication. In Centerior Energy Corporation {February 27, 1995), four

compensation-related proposals were submitted as follows: (1) place ceilings on executives’
compensation, tie compensation to the company’s future performance and cease bonus and stock
option awards, (2) freeze executive compensation, (3) reduce management size, reduce executive
compensation and eliminate bonuses and (4) frecze annual salaries and eliminate bonuses.
Centerior argued that “all of the . . . proposals have as their principal thrust the limitation of ,
compensation and, directly or indirectly, linking such limits to certain performance standards.”
The Division concured that the four Centerior proposals were substantially duplicative. In
BeliSouth Corporation (January 14, 1999) (“BellSouth™), the first proposal requested that all
incentive awards be “tied proportionately to the revenue growth at the end of the year.” The
second BellSouth proposal requested that all incentive awards be “tied proportionately to the
price of the stock at the end of the year.” The Division concurred that the BellSouth proposals
were substantially duplicative. See also, Pacific Gas & Electric Company (February 1, 1993).
As with the proposals discussed above, while the ILPF Proposals and the AFSCME Proposal
differ in terms of implementation methodology, they clearly address the same core issue—
adoption of a 75% hold-to-retirement policy. .

In addition, the Corporation believes the inclusion of the ILPF Proposals and the AFSCME
Proposal in the Corporation’s proxy materials for the 2009 Annual Meeting would be confusing
to stockholders and, if both Proposals were approved by stockholders, would result in alternative
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and inconsistent obligations being imposed on the Corporation in order to achieve each
Proposal’s desired result. For instance, the ILPF Proposals request a different holding period
upon retirement than the ARSCME Proposal. In addition, the ILPF Proposals apply to all shares
obtained through equity awards, while the AFSCME Proposal applies only to net after-tax
shares. The ILPF Proposals further include six other proposals that would need to be
implemented if approved. The Corporation should not be required to include multiple proposals
where, if each were approved, the Board of Directors would have no way of knowing which
approach the stockholders prefer, nor would the _Board of Directors be able to fully implement
each Proposal due to inconsistent or conflicting provisions. Although their implementation is
somewhat different, the core issues of relevant part of the ILPF Pmposals and AFSCME
Proposal are substantially the same.

If the Corporation is required to include the ILPF Proposals in 1ts proxy materials for the 2009
Annual Meeting, the AFSCME Proposal may be excluded from the Corporanon S proxy
materials for the 2009 Annual Meeting pursuant to Rule 14a-8(i)(11) because it is substantially
duplicative of the ILPF Proposals that were previously submitted to the Corporation.. . -

3. Exclusion of the Bell Proposal.

A. The Corporation may omit the Bell Proposal pursuant to Rules 14a-8(b) and
14a-8(f) because the Proponent fafled to provide the requated documentary
support of the Proponent’s stock ownership. : ,

The Corporation believes that the Bell Proposal may be properly omitted from its proxy
materials for the 2009 Annual Meeting pursuant to Rules 14a-8(b) and 14a-8(f). Pursnant to
Rule 14a-8(b), a proponent must have continuously held at least $2,000 in market value of voting
securities for at least one year prior to submitting the proposal and must continue to hold those
securities through the date of the meeting. Pursuant to Rule 14a-8(f), a registrant must request
documentary support of the proponent’s ownership within 14 calendar days of its receipt of the
proposal, and the proponent must furnish such support within 14 calendar days of his or her
receipt of the registrant’s request. .

On November 18, 2008, the Corporation received the Bell Proposal. The Corporation’s
stockholder records did not reflect that the Proponent was a record holder. Accordingly, by letter -
dated November 19, 2008, a copy of which is attached as Exhibit G, the Corporation requested,
among other things, documentary support of Bell’s ownership in the Corporation. The letter was
sent certified mail, return receipt requested. Based on the return receipt received by the
Corporation, a copy of which is attached as Exhibit H, Bell received the letter on November 26,
2008. The November 19, 2008 letter specifically referenced the 14-day deadline and provided
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the relevant portions of Rule 14a-8. In addition, the letter stated that Bell needed to provide
doéumentary support that verified that “at the time you submitted your propesal, you held at
least $2,000 in market value of the Corporation’s common stock and had held such stock
continuously for at least one year.” (cmphams added)

In response to the Corporation’s request for documentary support of Bell’s ownership, the -
Corporation received a letter dated December 1, 2008 from UBS Financial Services, Inc., Bell’s
broker (the “UBS Leitter”). The UBS Letter is attached hereto as Exhibit I. The UBS Letter
states, “Mrs. Andrea Loyd Bell is the trustee for the Harold Loyd Bypass ‘Bypass Trust dated 11/01/99
that is held at UBS. The trust holds 7 132 Banc of America shares. 'I'he Trust has owned all of

the BAC shares longer than one year,”

To date, no other documentary support has been provided by Bell or UBS Financial Services,
Inc.

The Corporation does not believe that the UBS Letter satisfies the documentary requirements.

"Under the most favorable reading of the UBS Letter, and having no reason to doubt the veracity
of the UBS Letter, the Corporation can only be certain that Bell held the required amount of
common stock continuously for “longer than one year” from December 1, 2008 (the date of the
UBS Letter). However, there is no evidence meeting the requirements of Rule 14a-8 that verifies
Bell’s required ownership for one year prior to November 18, 2008 (the date the Bell Proposal
was submitted). Based on the UBS Letter, there is no way to rule out the possibility that Bell
acquired the her shares of common stock between November 19 and November 29, 2007, which
would have made her ineligible to have submitted a proposal on November 18, 2008.

Consequently, Bell has not timely provided the required evidence to document her ownership of
at least $2,000 in market value of the Corporation’s common stock contmuously for at least one
year prior to submitting the Bell Proposal.

The Division has consistently interpreted the procedural requirements under Rule 14a-8 strictly
in finding proposals excludable, See OCA, Inc. (February 24, 2005) (proposal excludable where
proponent submitted a statement of ownership stating he had held shares “continuously since
January 8, 2004,” rather than showing ownership from January 4, 2005 [sic], the date the '

proponent submitted his proposal); Unocal Corporation (February 25, 2004) (proposal
excludable where proponent submitted a statement of ownership stating she held shares
continuously from December 27, 2002 and not from December 9, 2003, the date of the -
proposal’s submission); AutoNation, Inc. (March 14, 2002) (proposal excludable where
proponent with proposal dated December 10, 2001 submitted a statement of ownership statmg
“he has continuously held those shares since December 12, 2000,” rather than showing
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ownership from December 10, 2000); Time Warner Inc. (January 21, 2005) (proponent’s
compliance was one day late and therefore the proposal was excludable); and Nabors Industries
Lzd. (March 8, 2005) (proponent’s compliance was eight days late and therefore the proposal was
excludable).

Since the Proponent failed to provide the requested documentary support of her stock ownership = -
within the required 14-day period, she has failed to comply with the requireménts of Rules 14a-
8(b) and (f). Accordingly, the Proposal may properly be omitted from the Corporation’s proxy
materials. ‘

B. The Corporation may omit the Bell Proposal pursuant to Rules 14a-8()(2) and
14a-8(i)(6) because the Bell Proposal, if implemented, would cause the
Corporation to violate Delaware law, and, accordingly, the '
Corporation lacks the authority to implement the Proposal.

Rule 142-8(i)(2) permits a company to exclude a proposal if the proposal would cause the
company to violate state law. Rule 14a-8(i)(6) permits a registrant to omit a proposal from its
proxy materials if, upon passage, “the company would lack the power or authority to implement
‘the proposal.” The Bell Proposal requests that the “Board of Directors amend the long and short
term incentive plans (long and short term incentive plans shall be broadly defined and include all
group and individual plans or agreements) of the named executive officers so that mo payments
under any such plan for any past, current or future periods will be made or accrued to any
named executive officer.” (emphasis added) By the terms of the Bell Proposal, long and short
term compensation plans are “broadly defined” to include all plans and agreements. In addition,
the Bell Proposal would prohibit the Corporation from fulfilling its legally binding obligations
with respect to the payment of plan benefits for prior periods. By its terms, implementation of
the Bell Proposal would violate the terms of previously granted awards under any benefit plan.

As a specific example, restricted stock units and stock options, among other forms of
compensation have been issued to senior executives under the Corporation’s 2003 Key Associate
Stock Plan. These awards are issued pursuant to a Restricted Stock Units Award Agreemerit and
an Stock Option Award Agreement, respectively. Each of these agreements are governed by
Delaware law. With respect to currently outstanding awards under the 2003 Key Associate
‘Stock Plan, the Corporation cannot unilaterally terminate its obligations under the awards.

The Proposal would require the Corporation to unilaterally terminate its legal obligations under
outstanding Restricted Stock Units Award Agreements and an Stock Option Award Agreements,
in breach of its-contractual obligations to make payment on outstanding awards, all in violation
of Delaware law. The Division has consistently permitted the exclusion of stockholder proposals
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pursuant to Rules 14a-8(1)(2) and 14a-8(i)(6), and the predecessor to such rules, Rules 14a-
8(c)X(2) and 14a-8(c)(6), if the proposals would require the company to breach existing
contractual obligations. See NetCurrents, Inc. (June 1, 2001); The Goldfield Corporation (March
28, 2001); CoBancorp Inc. (February 22, 1996); and Pico Products, Inc. (September 23, 1992).

Accordingly, it is my opinion that the implementation of the Proposal would require the
Corporation to unilaterally terminate its obligations under the Restricted Stock Units Award
Agreements and Stock Option Award Agreements, which would result in a breach of the
Co:poratxon s contractual obligations, in violation of Delaware law. Accordingly, the Bell
Proposal is excludable under Rules 14a-8(i)(2) and 14a-8(i)(6).

C. The Bell Proposal may be excluded pursuant to Role 14a-8(l)(13) because it calls
for a specific amount of cash or stock dividends. .

Rule 14a-8(i)(13), and its predecessor Rule 14a-8(c)(13), provides that a shareholder pmposal is
excludable if it relates to specific amounts of cash or stock dividends.

The Bell Proposal seeks to create a direct link between long and short term incentive
compensation of the named executive officers and the payment of a specific minimum dividend -
amount (i.e., $0.64 per share per quarter for four consecutive quarters). The “quid pro quo”
nature of the Bell Proposal, which makes long and short term incentive compensation of named
executive officers dependent on a specific quarterly dividend payment of at least $0.64 per share,
conflicts directly with Rule 14a-8(i)(13)’s prohibition on shareholder proposals seeking specific -
dividends. The Division has consistently held shar¢holder proposals that seck to directly link
increases in executive compensation to increases in dividends, whether directly or pursuant to a
formula, excludable under Rule 142-8(i)(13). For instance, the Division found the proposal in
Xcel Energy, Inc. (March 14, 2003) excludable pursuant to Rule 14a-8(i)(13) where the
proponent requested (i) a reduction in and cap of senior management salaries, with such salaries
to only be incrementally increased based upon percentage increases in the common stock
dividend and (i) a suspension of stock options and bonuses until the dividend per share was
restored to $1.50. Further, in Banknorth Group, Inc. (February 16, 1995) (“Banknorth™), a
proposal called for “[n]o bonuses, stock awards, options or other forms of incentive
compensation [to] be awarded to the Company’s officers so long as the annual dividend to
shareholders remains less than the amount $1.08 per share paid in 1990.” The Division found
the Banknorth proposal excludable pursuant to Rule 14a-8(c)(13) “as a matter relating to specific
amounts of cash or stock dividends.” In Central Vermont Public Service Corporation
(November 30, 1995), the Division found a proposal “to restore the dividend to 35.5 centsa
quarter” excludable “under Rule 14a-8(c)(13) as a matter relating to specific amounts of.cash or
stock dividends.” See also Echlin, Inc. (October 16, 1995)(proposal requesting the freezing of




HUNTON&
WILLIAMS

Securities and Exchange Commission
December 23, 2008
Page 14.

remuneration under certain incentive compensation, profit sharing and bonus-plans until the cash -
dividend was increased by 50% found excludable pursuant to Rule 14a-8(c)(13) as relating to “a
specific amount of cash dividends”™); Delmarva Power & Light Company (February 12, 1996)
(proposal calling for “no pay raises (nor cost of living raises) to the Board of Director [sic] or the
top twenty(20) [sic] executives of the Company in any year that dividends are not increased by at
Jeast one cent ($0.01) per common share for that year” and “[n]o bonuses . ... unless the dividend
has increased by two cents ($0.02) per share” was found excludable under Rule 14a-8(c)(13) as it
“relates to a specific amount of cash dividends”); and Delmarva Power and Light Company
(February 21, 1995) (proposal requesting in part that increases in salary and/or compensation of |
senior executives and directors be no greater than the increase in common stock dividends was
found excludable pursuant to Rule 14a-8(c)(13) as relating “to specific amounts of cash
dividends™). Unlike proposals seeking to establish general dividend policy, the Bell Proposal,
like the precedent discussed above, seeks a specific amount of dividends and uses executive
compensation as leverage to get such dividends.

At ts core, the Bell Proposal seeks the payment of a specific dividend, namely $0.64. As the
Bell Proposal relates to a specific amount of dividends, it is properly excludable pursuant to Rule

14a-8(i)(13).

D. The Bell Proposal may be excluded pursuant to Rule 14a-8(1)(11) because it
substantially duplicates another proposal, which was previously submitted to the
Corporation and will be included in the proxy materials for the 2009 Annual

Meeting.

In the event that the Division does not concur with the Corporation’s view that the ILPF
Proposals may be excluded for the reasons set forth above, the Corporation believes that the Bell
Proposal may be excluded pursuant to Rule 14a-8(i)(11). Rule 14a-8(i)(11) permits the
exclusion from the Corporation’s proxy materials of a stockholder proposal that substantially
duplicates another proposal previously submitted by another proponent that will be included in
the Corporation’s proxy materials for the same meeting. Proposals do not need to be identical to
be excluded pursuant to Rule 14a-8(i)(11). The Commission has stated that the exclusion is
intended to “eliminate the possibility of shareholders having to consider two or more
substantially identical proposals submitted to an issuer by proponents acting independently of
each other.” See Securities Exchange Act Release No. 34-12598 (July 7, 1976). The Division
consistently has concluded that proposals may be excluded because they are substantially
duplicative when such proposals have the same “principal thrust” or “principal focus,”
notwithstanding that such proposals may differ as to terms and scope. See, e.g., Pacific Gas &
Electric Co. (February 1, 1993). As discussed below, the principle thrust of the ILPF Proposals
are the identical to the Bell Proposal. ' ,
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In the event that the Division does not concur with the Corporation’s view that the ILPF
Proposals may be excluded for the reasons set forth above, the Corporation intends to include the
ILPF Proposals previously submitted by another proponent in its proxy materials for the 2009
Annual Meeting. The TLPF Proposals and the Bell Proposal clearly address the same issue—
limiting executive compensation. The ILPF Proposals urge a set of reforms, most of which seek
to limit the level of executive compensation, including among other things, limits on bonuses,-
equity awards, severance and retirement benefits. The Bell Proposal similarly urges the
amendment of long and short term incentive plans of the named executive officers so that no
payments under any such plan for any past, current or future periods will be made or accrued to
any named executive officer until certain targets have been met. Although there are variances in
the specific terms and scope of implementation, the two proposals share the same “principal
thrust” or “principal focus,” and are, thus, substantially duplicative, notwithstanding that they
slightly differ as to terms.

In Honeywell International (sce above), the first proposal requested the adoption of a five part
“executive compensation plan” that included: (1) the establishment of compensation targets for
annual and long-term incentive pay components at or below the peer group median, (2) that
majority of target long-term compensation be paid through performance vested, not simply time
vested, equity awards, (3) strategic rationale and relative weighting of financial and non-financial
performance metrics, (4) established performance targets for each financial metric relative to the
performance of peer companies and (5) limits on the payments under the annual and
performance-vested long-term incentive components to when the company’s performance
metrics exceeds peer group median performance. The second proposal requesting that “75% of
future equity compensation (stock options and restricted stock) awarded to senior executives.
shall be performance-based.” In Honeywell International, the Division found that the second
proposal could be excluded because it was substantially duplicative of the first proposal. See
also, Wyeth (January 21, 2005) (the second proposal was subsumed by the first proposal and was

found to be substantially duplicative).

The Division has a long history of concluding that even substantive differences in
implementation methodology do not alter the core issues and principals that are the standard for
determining substantial duplication. In Centerior Energy Corporation {February 27, 1995), four
compensation-related proposals were submitted as follows: (1) place ceilings on executives’
compensation, tie compensation to the company’s future performance and cease bonus and stock
option awards, (2) freeze executive compensation, (3) reduce management size, reduce executive
compensation and eliminate bonuses and (4) freeze annual salaries and eliminate bonuses.
Centerior argued that “all of the . . . proposals have as their principal thrust the limitation of
compensation and, directly or indirectly, linking such limits to certain performance standards.”
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The Division concurred that the four Centerior proposals were substantially duplicative. In
BellSouth (see above), the first proposal requested that all incentive awards be “tied
proportionately to the revenue growth at the end of the year.” The second BellSouth proposal
requested that all incentive awards be “tied proportionately to the price of the stock at the end of
the year.” The Division concurred that the BellSouth proposals were substantially duplicative.
See also, Pacific Gas & Electric Company (February 1, 1993). As with the proposals discussed
above, while the TLPF Proposals and the Bell Proposal differ in terms of implementation
methodology, they clearly address the same core issue and principal—limitations on executive
compensation. ’

In addition, the Corporation believes the inclusion of the ILPF Proposals and the Bell Proposal in
the Corporation’s proxy materials for the 2009 Annual Meeting would be confusing to
stockholders and, if both Proposals were approved by stockholders, would result in alternative
and inconsistent obligations being imposed on the Corporation in order to achieve each '
Proposal’s desired result. The ILPF Proposals do not require that any dividend or stock price
targets be satisfied and represent a general and permanent policy change to limit compensation.
However, the Bell Proposal would impose temporary limitations on executive compensation that
would end once the proposed dividend and stock price targets were satisfied. Further, the ILPF
Proposals include one additional proposal that is not related to limiting executive compensation
but which would need to be implemented if approved. The Corporation should not be required
to include multiple proposals where, if each were approved, the Board of Directors would have
no way of knowing which approach the stockholders prefer, nor would the Board of Directors be
able to fully implement each Proposal due to incopsistent or conflicting provisions. Although
their implementation is somewhat different, the core issues of the ILPF Proposals and Bell
Proposal are substantially the same. -

If the Corporation is required to approve the ILPF Proposals in its proxy materials for the 2009

" Annual Meeting, the Bell Proposal may be excluded from the Corporation’s proxy materials for
the 2009 Annual Meeting pursuant to Rule 14a-8(i)(11) because it is substantially duplicative of
the ILPF Proposals that were previously submitted to the Corporation. '

4. Exclusion of the Schwartz Proposal.,

A. The Corporation may omit the Schwartz Proposal pursuant to Rule 14a-8(1)(6)
because it lacks the power and authority to implement the Schwartz Proposal.

Rule 14a-8(i)(6) provides that a company may omit a proposal “if the company would lack the
power or authority to implement the proposal.” The Schwartz Proposal cannot be implemented
without consent from third parties, and the Corporation cannot-compel such third parties to
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comply with the terms of the Schwartz Proposal. Accordingly, the Corporation lacks the power
to implement the Schwartz Proposal. : :

The Schwartz Proposal recommends that “top tier management of Bank of America Corporation
[v]oluntarily and temporarily 1.) reduce their salaries by 50%, 2.) forego any bonuses, and 3.)
accept no stock options at prices less than 50% of past all-time high stock prices.” (emphasis
added) By its terms, the only way the Schwartz Proposal can be implemented is if the “top tier
management” of the Corporation “voluntarily” agrees to comply with the terms of the Schwartz
Proposal. While the Corporation does have the power to request or suggest that senior

executives voluntarily agree to the terms of the Schwartz Proposal, the Corporation has no power
to force compliance by such persons. Merely asking for the cooperation of senior executives is
not sufficient to implement the Schwartz Proposal; third parties must agree to cooperate

independently.

The Commission has acknowledged that exclusion under Rule 14a-8(i)(6) may be justified where
implementing the proposal would require intervening actions by independent third parties. See
Securities Exchange Act Release No. 34-40018 (May 21, 1998). The Division has consistently
permitted the exclusion of stockholder proposals pursuant to Rule 14a-8(i)(6) where the proposal:
requires third party action or consent for their implementation. See Catellus Development L
Corporation (March 3, 2005) (proposal that company take certain actions related to property it
no longer owned); SCEcorp (December 20, 1995) (proposal that unaffiliated fiduciary trustees
amend voting agreements); American Home Products Corp. (February 3, 1997) (proposal
requested the company provide certain warnings on its contraceptive products that were subject
to government oversight and regulatory approval); and American Electric Power Company, Inc.
(February 5, 1985) (proposal requested the completion of a nuclear plant that was jointly owned
by two unaffiliated parties). _

Based on the foregoing, the Corporation lacks both legal and practical authority to implement the
Proposal, and, thus, the Proposal may be excluded under Rule 14a-8(i)(6)-

B. The Schwartz Proposal may be excluded pursuant to Ruie 14a-8(i)(13) because it
calls for specific amount of cash or stock dividends. :

Rule 14a-8(i)(13), and its predecessor Rule 14a-8(c)(13), provides that a shareholder proposal is
excludable if it relates to specific amounts of cash or stock dividends.

The Schwartz Proposal seeks to-create a direct link between salary levels, bonusés and stock
option grants of top tier management of the Corporation until “the original full dividend is
restored.” While the Proponent does not expressly define this term, the Proponent’s reference to
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the Corporation’s 50% cut in dividends in October 2008 indicates that the “original full
dividend” refers to the dividend in effect immediately prior to the October 2008 dividend cut,
which was $0.64 per share of common stock. The *“quid pro quo” nature of the Schwartz
Proposal, which makes top tier management compensation dependent on a specific quarterly
dividend payment of at least $0.64 per share, conflicts directly with Rule 14a-8(i)(13)’s
prohibition on shareholder proposals seeking specific dividends. The Division has consistently
held shareholder proposals that seek to directly link increases in executive compensation to
increases in dividends, whether directly or pursuant to a formula, excludable under Rule 14a-
8(i)(13). For instance, the Division found the proposal in Xcel Energy, Inc. (March 14, 2003)
excludable pursuant to Rule 14a-8(i)(13) where the proponent requested (i) a reduction in and
cap of senior management salaries, with such salaries to only be incrementally increased based
upon percentage increases in the common stock dividend and (ii) a suspension of stock options
and bonuses until the dividend per share was restored to $1.50. Further, in Banknorth Group,
Inc. (February 16, 1995) (“Banknorth™), a proposal called for “[n]o bonuses, stock awards,
options or other forms of incentive compensation [to] be-awarded to the Company’s officers so
long as the annual dividend to shareholders remains less than the amount $1.08 per share paid in
1990.” The Division found the Banknorth proposal excludable pursuant to Rule 14a-8(c)(13) “as
a matter relating to specific amounts of cash or stock dividends.” In Central Vermont Public
Service Corporation (November 30, 1995), the Division found a proposal “to restore the
dividend to 35.5 cents a quarter” excludable “under Rule 14a-8(c)(13) as a matter relating to
specific amounts of cash or stock dividends.” See also Echlin, Inc. (October 16, 1995) (proposal
requesting the freezing of remuneration under certain incentive compensation, profit sharing and
bonus plans until the cash dividend was increased by 50% found excludable pursuant to Rule
14a-8(c)(13) as relating to “a specific amount of cash dividends”); Delmarva Power & Light
Company (February 12, 1996) (proposal calling for “no pay raises {nor cost of living raises) to
the Board of Director [sic] or the top twenty(20) [sic] executives of the Company in any year that
dividends are not increased by at least one cent-($0.01) per common share for that year” and
“[n]o bonuses . . . unless the dividend has increased by two cents ($0.02) per share” was found
excludable under Rule 14a-8(c)(13) as it “relates to a specific amount of cash dividends”); and '
Delmarva Power and Light Company (February 21, 1995) (proposal requesting in part that
increases in salary and/or compensation of senior executives and directors be no greater than the
increase in common stock dividends was found excludable pursuant to Rule 14a-8(c)(13) as
relating “to specific amounts of cash dividends™). Unlike proposals seeking to establish general
dividend policy, the Schwartz Proposal, like the precedent discussed above, seeks a specific
amount of dividends and uses executive compensation as leverage to get such dividends.

At its core, the Schwartz Proposal seeks payment of a specific dividend, namely $0.64. As the
Schwartz Proposal relates to a specific amount of dividends, it is properly excludable pursuant to

Rule 14a-8(i)(13).
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C. The Schwartz Proposal may be excluded pursuant to Rule 14a-8(i)(11) because it
substantially duplicates another proposal which was previously submitted to the
Corporation and will be included in the proxy materials for the 2009 Annual
Meeting.

The Schwartz Proposal Substantially Duplicates the ILPF Proposals. In the event that the
Division does not concur with the Corporation’s view that neither the ILPF Proposals nor the
Bell Proposal may be excluded for the reasons set forth above, the Corporation believes that the
Schwartz Proposal may be excluded pursuant to Rule 14a-8(i)(11). Rule 14a-8(i)(11) permits the
exclusion from the Corporation’s proxy materials of a stockholder proposal that substantially
duplicates another proposal previously submitted by another proponent that will be included in
the Corporation’s proxy materials for the same meeting. Proposals do not need to be identical to
be excluded pursuant to Rule 14a-8(i)(11). The Commission has stated that the exclusion is
intended to “climinate the possibility of shareholders having to consider two or more
substantially identical proposals submitted to an issuer by proponents acting independently of
each other.” See Securities Exchange-Act Release No. 34-12598 (July 7, 1976). The Division
consistently has concluded that proposals may be excluded because they are substantially
duplicative when such proposals have the same “principal thrust” or “principal focus,”
notwithstanding that such proposals may differ as to terms and scope. See, e.g., Pacific Gas &
Electric Co. (February 1, 1993). As discussed below, the principle thrust of the ILPF Proposals
are the identical to the Schwartz Proposal. ‘

In the event that'the Division does not concur with the Corporation’s view that the ILPF
Proposals may be excluded for the reasons set forth above, the Corporation intends to include the
ILPF Proposals previously submitted by another proponent in its proxy materials for the 2009
Annual Meeting. The ILPF Proposals and the Schwartz Proposal clearly address the same
issue—limiting executive compensation. The ILPF Proposals urge a set of reforms, most of
which seek to limit the level of executive compensation, including among other things, limits on
bonuses, equity awards, severance and retirement benefits. The Schwartz Proposal similarly
requests that “top tier management of Bank of America Corporation [v]oluntarily and
temporarily 1.) reduce their salaries by 50%, 2.) forego any bonuses, and 3.) accept no stock
options at prices less than 50% of the past all-time high stock prices” until certain targets have
been met. Although there are variances on the specific terms and scope of implementation, it
seems fairly clear that the two proposals share the same “principal thrust” or “principal focus,”
and are thus, substantially duplicative, notwithstanding that they slightly differ as to terms.

In Honeywell International (see above), the first proposal requested the adoption of a five part
“executive compensation plan” that included: (1) the establishment of compensation targets for
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annual and long-term incentive pay components at or below the peer group median, (2) that
majority of target long-term compensation be paid through performance vested, not simply time
vested, equity awards, (3) strategic rationale and relative weighting of financial and non-financial

performance metrics, (4) established performance targets for each financial metric relative to the -
performance of peer companies and (5) limits on the payments under the annual and
performance-vested long-term incentive components to when the company’s performance
metrics exceeds peer group median performance. The second proposal requesting that “75% of
future equity compensation (stock options and restricted stock) awarded to senior executives
shall be performance-based.” In Honeywell International, the Division found that the second
proposal could be excluded because it was substantially duplicative of the first proposal. See
also, Wyeth (January 21, 2005) (the second proposal was subsumed by the first proposal and was
found to be substantially duplicative). _

The Division has a long history of concluding that even substantive differences in L
implementation methodology do not alter the core issues and principals that are the standard for
determining substantial duplication. Tn Centerior Energy Corporation (February 27, 1995), four
compensation-related proposals were submitted as follows: (1) place ceilings on executives’
compensation, tie compensation to the company’s future performance and cease bonus and stock
option awards, (2) freeze executive compensation, (3) reduce management size, reduce executive
compensation, and eliminate bonuses and (4) freeze annual salaries and eliminate bonuses.
Centerior argued that “all of the . . . proposals have as their principal thrust the limitation of
compensation and, directly or indirectly, linking such limits to certain performance standards.”
The Division concurred that the four Centerior proposals were substantially duplicative. In
BellSouth (see above), the first proposal requested that all incentive awards be “tied .
proportionately to the revenue growth at the end of the year.” The second BellSouth proposal
requested that all incentive awards be “tied proportionately to the price of the stock at the end of
the year.” The Division concurred that the BellSouth proposals were substantially duplicative.
See also, Pacific Gas & Electric Company (February 1, 1993). As with the proposals discussed
above, while the ILPF Proposals and the Schwartz Proposal differ in terms of implementation

'methodology, they clearly address the same core issue and principal—limitations on-executive
compensation. _

In addition, the Corporation believes the inclusion of the ILPF Proposals and the Schwartz
Proposal in the Corporation’s proxy materials for the 2009 Annual Meeting would be confusing
to stockholders and, if both Proposals were approved by stockholders, will result in alternative
and inconsistent obligations being imposed on the Corporation in order to achieve each
Proposal’s desired result. The ILPF Proposals do not require that any dividend or stock price
targets be satisfied and represent a general and permanent policy change to limit compensation.
However, the Schwartz Proposal would impose temporary limitations on executive
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compensation that would end once the proposed dividend and stock price targets were satisfied.
Further, the ILPF Proposals include one additional proposal that is not related to limiting
executive compensation but which would need to be implemented if approved. The Corporation
should not be required to include multiple proposals where, if each were approved, the Board of -
Directors would have no way of knowing which approach the stockholders prefer, nor would the
Board of Directors be able to fully implement each Proposal due to inconsistent or conflicting
provisions, Although their implementation is somewhat different, the core issues of the ILPF
Proposals and Schwartz Proposal are substantially the same.

If the Corporation is required to approve the ILPF Proposals in its proxy materials for the 2009
Annual Meeting, the Schwartz Proposal may be excluded from the Corporation’s proxy materials ..
for the 2009 Annual Meeting pursuant to Rule 14a-8(i)(11) because it is substantially duplicative
of the ILPF Proposals that were previously submitted to the Corporation.

The Schwartz Proposal Substantially Duplicates the Bell Proposal. Rule 14a-8(i)(11) permits
the exclusion from the Corporation’s proxy materials of a stockholder proposal that substantially
duplicates another proposal previously submitted by another proponent that will be included in.
the Corporation’s proxy materials for the same meeting. Proposals do not need to be identical to
be excluded pursuant to Rule 14a-8(i)(1 1). The Commission has stated that the exclusion is .
intended to “eliminate the possibility of shareholders having to consider two or more ~
substantially identical proposals submitted to an issuer by proponents acting independently of
each other” See Securities Exchange Act Release No. 34-12598 (July 7, 1976). The Division
consistently has concluded that proposals may be excluded because they are substantially
duplicative when such proposals have the same “principal thrust™ or “principal focus,”
notwithstanding that such proposals may differ as to terms and scope. See, e.g., Pacific Gas &
Electric Co. (February 1, 1993). As discussed below, the principle thrust of the Bell Proposal is
identical to the Schwartz Proposal. : E

In the event that the Division does not concur with the Corporation’s view that the Bell Proposal
may be excluded for the reasons set forth above, the Corporation intends to include the Bell
Proposal previously submitted by another proponent in its proxy materials for the 2009 Annual
Meeting. The Bell Proposal and the Schwartz Proposal clearly address the same issue—limiting
executive compensation. In fact, the Bell Proposal and the Schwartz Proposal as very similar in
their approach.

As noted above, the Schwartz Proposal recommends that

top tier management of Bank of _‘ America Corporation - [v]oluntarily and
temporarily 1.) reduce their salaries by 50%, 2.) forego any bonuses, and 3.)
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accept no stock options at prices less than 50% of the past all-time high stock
pnces . until such time as 1.) the original full dividend is restored and 2.) the
price of thc common stock reaches at least 50% of its all-tlmc highs [sic] and
remains above that figure for six months or more.

The Bell Proposal requests that the

Board of Directors amend the long and short term incentive plans . . . of the
named executive officers so that no payments under any such plan for any past,
current or future periods will be made or accrued to any named executive officer
until such time as the price of Bank of America common stock rises to the
opening value on 10-6-08 and the quarterly dividend on common stock has been
restored to a minimum of $0.64 per share and both of these values are maintained
for at least four consecutive calendar quarters.

. Although there are slight variances on the specific terms and scope of implementation, it seems
fairly clear that the two proposals share the same “principal thrust” or “principal focus,” and are
thus, substantially duplicative, notwithstanding that they slightly differ as to terms.

In Honeywell International (sec above), the first proposal requested the adoption of a five part
“executive compensation plan” that included: (1) the establishment of compensation targets for
annual and long-term incentive pay components at or below the peer group median, (2) that
majority of target long-term compensation be paid through performance vested, not simply time
-vested, equity awards, (3) strategic rationale and relative weighting of financial and non-financial
performance metrics, (4) established performance targets for-each financial metric relative to the
performance of peer companies and (5) limits on the payments under the annual and
performance-vested long-term incentive components to when the company’s performance
metrics exceeds peer group median performance. The second proposal requesting that “75% of
future equity compensation (stock options and restricted stock) awarded to senior executives
shall be performance-based.” In Honeywell International, the Division found that the second
proposal could be excluded because it was substantially duplicative of the first proposal. See
also, Wyeth (January 21, 2005) (the second proposal was subsumed by the first proposal and was.
found to be substantially duplicative). v

The Division has a long history of concluding that even substantive differences in
implementation methodology do not alter the core issues and principals that are the standard for
determining substantial duplication. In Centerior Energy Corporation (February 27, 1995), four
compensation-related proposals were submitted as follows: (1) place ceilings on executives’
compensation, tie compensation to the company’s future performance and cease bonus and stock
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option awards, (2) freeze executive compensation, (3) reduce management size, reduce executive
compensation and eliminate bonuses and (4) freeze annual salaries and eliminate bonuses.
Centerior argued that “all of the . . . proposals have as their principal thrust the limitation of
compensation and, directly or indirectly, linking such limits to certain performance standards.”
The Division concurred that the four Centerior proposals were substantially duplicative. In
BellSouth (see above), the first proposal requested that all incentive awards be “tied
proportionately to the revenue growth at the end of the year.” The second BellSouth proposal
requested that all incentive awards be “tied proportionately to the price of the stock at the end of
the year.” The Division concurred that the BellSouth proposals were substantially duplicative.
See also, Pacific Gas & Electric Company (February 1, 1993). As with the proposals discussed
above, while the Bell Proposal and the Schwartz Proposal differ in terms of implementation
methodology, they clearly address the same core issue and principal—limitations on executive
compensation.

In addition, the Corporation believes the inclusion of the Bell Proposal and the Schwartz
Proposal in the Corporation’s proxy materials for the 2009 Annual Meeting would be confusing
to stockholders and, if both Proposals were approved by stockholders, would result in alternative
and inconsistent obligations being imposed on the Corporation in order to achieve each
Proposal’s desired result. The Corporation should not be required to include multiple proposals
where, if each were approved, the Board of Directors would have no way of knowing which
approach the stockholders prefer, nor would the Board of Directors be able to fully implement
each Proposal due to inconsistent or conflicting provisions. Although their implementation is
somewhat different, the core issues of the Bell Proposal and Schwartz Proposal are substannally

the same.

If the Corporation is required to include the Bell Proposal in its proxy materials for the 2009

- Annual Meeting, the Schwartz Proposal may be excluded from the Corporation’s proxy materials -
for the 2009 Annual Meeting pursuant to Rule 14a-8(i)(11) because it is substantially duplicative
of the Bell Proposal that was previously submitted to the Corporation.

CONCLUSION

On the basis of the foregoing and on behalf of the Corporation, we respectfully request the
concurrence of the Division that the Proposals may be excluded from the Corporation’s proxy
materials for the 2009 Annual Meeting. Based on the Corporation’s timetable for the 2009
Annual Meeting, a response from the Division by February. 3, 2009 would be of great assistance.




NG .
wlLL;lAMsHmlml

o Sectmues and Exchange Commission
December 23, 2008
"Page 24

Y;If you have any quesuons or would like any additional information regarding the foregoing,

" .please.do nof hesitate to contact me at 704-378-4718 ar, in my absence, Teresa M. Brenner,
;e Associaxe General Counsel of the Corporauon, at 704-386-4238.

Plcase acknowledge receipt of this letter by stamping and returning the enclosed recexpt copy of

this letter. Thankyouforyourpmmpt attention to this matter.

: 'Very truly yours,

Q=

 Andrew-A. Gerber

cc: . Teresa M, Brenner
. Indiana Lahorers Pension Fund
" American Fedération of State, County & Municipal Employees
-Andrea Loyd Bell
. Donald- M. and Jdith A. Schwartz.
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INDIANA LABORERS PENSION
PO. Bux 1587 o Texre Hamte, Indiana 47808-1587
'lil!])ll 812-258-2581 - 800-9‘3-915! . ax 812--
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Sent Vie Fax (704) 386-6699 SN e e

November 13, 2008 MOV 17 2008
Ms. Alice Herald B 17t .
Deputy General Counsel snd Corporate Searstary Qeyprmengerr -
Bank of America Corporation
100 North Tryon Street
Bank of America Corporate Center
Charlotte, NC 28255
Paar Mg, Herall,

On behalf of the Indiane Labarers Pension Fund (“Fund”), | hereby submit the enclosed
ghareliolder proposal (“Proposal™) for Inclugion in the Bank of America Corporation (“Company™) proxy
statement to be eirculated to Company shareholders In conjunction with the next annuel meeting of
ghareholders. The Proposal is submitted under Rule 14(a)-8 (Proposals of Security Holders) of the U.S.
Securities and Exchange Commission*s proxy regulations. Co

The Fund i the beneficial owmer of approximately 38,675 shares of the-Company’s common
stock. which have been held continuously for more than a yeer prior to this date of submission. The
Proposal i submiited in order to promote a governance syser at %mpppy that enables the Board
and sanior management to manage the Company for the Iengﬂ aximizing the Company’s wealth
generating capacity over the long-torm will best scrve the intel ofthe Company sharcholdersand
other important constituents of the Company.

The Fund intends to hold the shares through the date of the Company's next annual meeting of
shareholdors. The record holder of the stock will provide the sppropriate verification of the Fund's
beneficial awnership by separste letter. Either the undersigned or 8 dasignated represantative will present
the Proposal for consideration a1 the annual meeting of shareholders.

If you have any questions or wish to discuss the Proposal. pleasc contact Jennifer O'Dell,
Assistant Director of the LIUNA Depariment of Corporate Affaurs &t (202) 942-2359. Coples of
correspondence or & request for a “no-eotion” letter should be forwarded to Ms. O'Dell at the following
address: Laborers’ International Union of Nerth America, 905 16* Street, NW, Washington, DC 20006,

1
[ . e
Sincercly,, ... , ’

e, %z cwel A A N X A
Setg ngh who e vy W ety

SRR AT X A B IR A

. . o "- [ :' DA T
M!C!WB' J: ?II ) l.-. LA R RPN T

e W sl Gl 4 a% g o SCCPYSITCRER L Lol g
cc: Jeanifer ODell
Enclosure
W
== —————————— OFFICERS-BOARDOFTRUSTERS EEEEE—=——_—=—__—
ERIC C. COOK MICHAEL J, GHORTT " JANETTAE. ENGLAND
CHAIRMAN SECRETARY.TRRAVURER ADMINETRATIVE MANAGEA

P
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Resolved: Given that Bank of America Corporation ("Company®) i a
participant In the Capital Purchase Program established under the Troubled
Asset Rellef Program {TARP") of the Economic Emergency Stabllization Act of
2008 (“Stebllization Act?) and has received an infusion of capital from the U.S.
Treasury, Company shareholders urge the Board of Directors and s
compensation committee to Implement the following set of executive
compensation reforms that impose important limitations on senlor executive
compensation: .

o A limit on senior executive target annual Incentive compensation (bonus)
to an amount no greater than one times the executive's annual selary;

s A requirement that a majority of long-term compensation be ewarded in
the form of performance-vested equlty instruments, such as performance
shares or performance-vested restricted shares;

+ A freeze on new stock option awards 1o senlor executives, unless the
options are indexed to peer group performance so that relative, not
ebsolute, future stock prics improvements are rewarded; ‘

¢ A strong equity retention requirement mandating that senlor executives
hold for the full term of thelr employment at least 76% of the shares of -
stock obtained through equity awards;

« A prohibition on accelerated vesting for all unvested equity awards held by
senlor executives;

« A limit on all senior executive eeverance peyments to an amount no
greater than one times the exacutive's annual salary; and '

o Afreeze on senior executives' acorual of refirement benefits under any
supplemental executive retirement plan (SERP) meintained by the
Company for the benefit of senior executives,

Supporting Statement: Many Company shareholders are experiencing sarious
financlal losses related to the problems afflicting our nation’s credit markets and
economy. The Compeny’s financial and stock price performance has been
challenged by these oredit market events and their impact on the nation's
economy. The Company's participation In the Stabllization Acts TARP Is the
result of these broad capital market problems and declelons made by Company
senlor executives.

Generous exacufive compensation plans that produce ever-escalsting levels of
executive compensation unjustified by corporate performance levels are major
factors undermining investor confidence In the markets and corporate leadership.
Establishing renewed Investor confidence In the markets and corporate
leaderehlp s a critical challenge. Congress enacted executive compensation
requirements for those companies particlpating in the Stabllization Act's TARP.
Unfortunately, we believe those executive compensation .restrictions fall to
adequately address the serlous shortcomings of many executive compensation
plans. This proposel calls for a set of more rigorous executive compensation
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reforms that we belleve will significantly Improve the pay-for-performance
festures of the Company’s plan and help restore invester confidence. Should
existing employment agreements with Company senior executives [mit the
Board's abilty to Implement any of these reforms, the Board and is
compensation committee i urged to implement the proposed reforms to the
greatest extent possible. At this critically Important fime for the Company and our
nation's economy, the benefits efforded the Company from participation in the
TARP justify these more demanding executive compensation reforms,
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Exhibit B

AFSCME.
We Make America Happen o
Committes ) EMPLOYEES PENSION PLAN
Garskd W, Meknses ' ‘ o
Wiilam Lory
Extward ). Kallar November 17, 2008
Kathy J, Sacloman . . .
Henry . Scholf

VIA Overnight Mail and Telecopier (704) 386-5083

Bank of America Corporation

101 South Tryon Street, NC1-002-29-01

Charlotte, North Carolina 28255 ,
Attention: Alice Herald, Deputy General Counsel and Corporate Sceretary

Dear Ms. Herald:

On behalf of the AFSCME Employees Pension Plan-(the “Plan™), I write
to give notice that pursuant to the 2008 proxy statement of Bank of America (the
“Company”) and Rule 14a-§ imder the Securities Exchange Act of 1934, the Plan
i intends to present the aftached proposal (the “Proposal”) et the 2009 anuual
meeting of shareholders (the “Annual Meeting™). The Plan is the beneficial owner
of 78,372 shares of voting common stock (the “Shares™) of the Company, and has
held the Shares for over one year. In addition, the Plan intends to hold the Shares
through the date on which the Annual Meeting is held. o

The Proposal is attached. I represent that the Plan or its agent intends to
appminpersonorbyproxyattheArmualMeeﬁngtopmwitﬂumpoml. 1
declare that the Plan has no “material interest™ other than that believed to be

shared by stockholders of the Company generally. Please direct all questions or
correspandence regarding the Proposal to Charles Jurgonis at (202) 429-1007.

Sincerely,

,__.d(ﬁl'?fﬁ

GERALD W. McENTEE
Chairman

Enclosure

American Federation of State, County and Municipal Employees, AFL-CIO
TEL (202) 7758142 FAX (202) 7684606 1625 L Soreet, N.WeWashingien, ©C.20036-5£87
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RESOLVED, that stockholders of Bank of America Corporation (“Bank of
America™) urge the Compensation and Benefits Committes of the Board of Directors (the
“Committee”) to adopt a policy requiring that senior executives retain a significant

ge of shares acquired through equity compensation programs until two years
following the termination of their employment (through retirement or otherwise), and to
report to stockholders regarding the policy before Bank of America 2010 annual meeting
of stockholders. The stockholders recommend that the Committee not adopt a percentage
lower than 75% of net after-tax shares, The policy should address the permissibility of
transactions such as hedging transactions which are not sales but reduce the risk of loss to
the executive.

SUPPORTING STATEMENT

Equity-based compensation is an important corponent of senior excoutive .
compensation at Bank of America. According to Bank of America 2008 proxy statement,
most of the total exmual compensation opportunity for executive officers is provided in
stock. , .

_ We belicve there is a link between shareholder wealth and executive weslth that
correlates to direct stock ownership by executives. According to an analysis conducted
by Watson Wyatt Worldwide, companies whose CFOs held more shares generally
showed higher stock returns and better operating performance. (Alix Stuart, “Skin in the
Game,” CFO Magazine (March 1, 2008)) ‘

Requiring senior executives to hold a significant portion of shares ebtained
through compensation plans afier the termination of employment would focus them on
Bank of America long-term success and would better align their interests with those of
Bank of America stockholders, In the ¢ontext of the current financial crisis, we believe it
is imperative that companies reshape their compensation policies and practices to '
discourage excessive risk-taking and promote Jong-term, sustainable value creation. A
2002 report by a commission of The Conference Board endorsed the idea of a holding
requirement, stating that the long-term focus promoted thereby “may help prevent
companies from ertificially propping up stook prices over the shert-term to cash out
options and making other potentially negative short-term decisions.”

Bank of America has a minimum stock ownership guideline requiting directors
and executives 10 own & certain number of shares of Bank of America stock. The
directors and excoutives covered by the policy have five years in which to comply. We
belicve this policy does not go far enough to ensure that equity compensation builds
executive ownership. We also view a retention requirement approach as superior to a
stock ownership guideline because a guideline loscs cffectiveness once it has been

satisfied. '
We urge stockholders to vote for this proposal.
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December 2, 2008

Kristin Marie Oberheu

Bank of America Corporation
NCI-002-29-01

101 South Tryon Street
Chatlotte, NC 28255

Dear Ms. Oberheu;

Thank you for your response to my sharcholder proposel. The information you provided
was very helpful. I received your letter on November 26, 2008.

Attached please find my revised proposal which is in response to yomfosiﬁonthntmy
original submission sctually contained multiple proposals. I would like this revised
pmposﬂsmckhommchdedinﬁnmoxymmtfmﬂ:ﬂmmme' of

With regard to the “record” helder issue you will recedve 2 letter from UBS under .
sapamtemvuthatshouldprwldetbehfomaﬁmyoumquemiThanwumnﬂed
from their offices in Atlants, Ga on December 1, 2008, For your convenience I have
aitached of copy of the letter you will receive from UBS.

Regarding my intentions to hold the shares please consider this letter s my written

statement that, in accordance with Rule 14a-8(b), it is miy intention to continue to hold
the shares through the date of the 2009 meeting of sharcholders.

Thank you,

[ndea Fholetl
Andrea Layd

Harold Loyd By Pass Trust

U/W DTD 11/1/99
Andrea Loyd Bell Trustee

*** FISMA & OMB Memorandum M-07-16 ™
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BANK OF AMERICA SHAREHOLDER PROPOSAL

PROPOSAL: To approve a proposal to request that the Board of Directors amend
the long and short term incentive plans (long and short term incentive plans shall
be broadly defined and include all group and individual plans or agresments) of the
nemed exevutive officers so that no payments under any such plan for eny past,
current or future periods will be made or accrued to any named executive officer
until such time as the price of Bank of America common stook rises to the opening
value on 10-6-08 and the quarterly dividend on common stock has been restored to
a minimum of $0.64 per share and both of theae values are maintained for at least
four consecutive calendar quarters, .

SUPPORTING STATEMENT: On October 6-7, 2008 company management took
deliberate actions thet resulted in a significant reduction in shareholder value,
These actions included offering approximately 455 million shares of common
stock priced at $22 per share which was significantly below the market value and
reducing the quarterly dividend to $0.32 from $0.64, While these ections may be in
the long term best interest of the company, it would be inconsistent and
inappropriste for named executives to profit while shareholders suffer. Therefore
the purpose of this proposal is to align executive's interests with those of the
shareholders by requiring that no named executive officer accrues or receives any
value from any variable pay arrangement il such time as the lost shareholder
value has been restored. . o

Ancires Loyd Bell 122/2008
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Donald M. and Judith A. Schwarlz

** FISMA & OMB Memorandum M-07-16 ***

November 24, 2006

Bauk of America Corporation
Attn: Shareholder Relations
100 North Tryon Street
Chaxlotte, NC 28255

To whom it may conoern:

We are shareholders in Benk of America Corporetion. In our four acconnts at Smith
Barney we have 21,128 common shares, See enclosed Smith Bamey statements

(highlightod).

Enclosed please also find a proposal to the sharcholders of Bazk of Amerioa to be
inoluded on the proxy ballot for the amual mesting next calendar year in 2009,

Tu & recent conversation with BAC's corporate headquarters we were told such ballot
questions need to be submitted by December 9, 2008 to be included, Wo are therefore
forwarding this communication by certified mwail to ensure its timely arrival.

We van be reached at the Floride eddress above after December 29, 2008, The telephone
<o slomrandg OMB Memoranduniintil that time we will be at *** FISMA & OMB Memorandum M-07-16 ***
** FISMA & OMB Memorandum M-07-16 " with'telephun® OMB Memorandum Pleaseccontast us with any proposed werding

or format changes that may be necessary to comply with existing corporate covenants
regarding such matters.

Respectfully

d M. Schwartz

dith A. Schwartz
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WHEREAS: The value of Bank of America Corporation common stock has diminished
over 75% from its ell-time highs, and

WHEREAS: The common stock dividend of Bank of America Corporation hag bean,
reduced by 50%, cven after assuranocs by the president and CEO that it was safe, and
WHEREAS: Top tier menagement of Bank of America Corporation, must, in spite of @
severe economic downturn, bear its share of the responsibility for the poor performance
of the corporation,

THEREFORE, BE IT RESOLVED: That the common stockholders of Bank of America
Corporation recommend that top tier management of Bank of America Corporation
Volunterily and temporarily 1.) reduce their salaries by 50%, 2.) forego any bonuses, and
3.) acoept no stock options at prices less than 50% of past all-time high stock prices,

We further recommend that the voluntary actions fisted above remain in effect until such
time as 1.) the original full dividend is restored and 2.) the price of the common stock
reaches at lenst 50% of its ali-time highs end remains above that figure for six months or

Do S e MJS%\ .

Donald M. Sohwartz Todith A Sohwartz
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BankofAmerica E
Logal Daparimont
"November 19, 2008
Delivery by US Mail
Return Recelpt Requested

{ndiana Laborers® Pension Fund
/o Laborers® Intornetional Union
of North Ameriog _
Attention: M. Jennifer O’Dell
905 16° Streat NW

Washington, DC 20006

Re: T Ame on (the " tHon"

Dear Ms, O'Dell:

On November 17, 2008, we recsived Indiana Laborers® Ponsion Fund's (“Fund™) request to
include several stockholder proposals in the Corporation’s 2009 annual proxy statement. In
order to properly consider the Fund’s request, and In accordance with Rule 142-8 of the
Securities Exchenge Aet of 1934, as amended (“Rule 142-8"), we hereby inform you of
certain eligibility end procedural defects in the Fund's submission, as described below. For
your convenience, § have included & copy of Rule 14a-8 with this letter.

Rule 14a-8(c) provides that 2 sharsholder may gubmit no more than one proposal for &
particular shareholder’s mest Ing. We believe the Fund has submitted multiple proposals for
inclusion In the 2009 annual proxy statement. Accordingly, as required by Rule 142-8(c) and
Rule 14a-8(f), within 14 calendar days after receipt of this letter, please revise the Fund’s
submission so that the Fund is submitting only one proposal,

Our records do not reflact that the Fund is the “record” holder, of their shares of the
Corporation's commen stock. In accondance with appliceble rulee of the Securities and
Exchenge Commission ("SEC"), please sond a written statement from the “regord™ holder of
the Fund's shares, verifying that, at the time the Fund submitted their proposal, the Fund held
at least $2,000 in market value of the Corporation’s commen stock and had held such steck
continuously for at least one yaar. Please note that if we da not recelve such documentation
yithin 14 calendar days of your receipt of thiy lotter, we may properly exclude the Fund®s
proposal from our proxy statement.

Agaln, please note thet if we do not receive the Fund"s revised submission and thelr
ownership documentation within 14 calendar deys of your reseipt of this letter, we may
properly exclude the Fund’s praposel fiom our 2000 proxy stafement. .. . . . e e

Bk of Arorizn, NOJO03E0-01
101 8, "Tryen Biroat, Chusriates, N BRIES

Remrolssl PERY
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In asking the Fund to provide the foregoing information, the Corporation does not relinquish
its right to later object to Including the Fund’s proposal on selated or different grounds
pursuant to applicable SEC rules,

Please send the requested documentation to my attention; .Kristin Mario Oberheu, Bank of America
Corporation, NC1-002-29-01, 101 South Tryon Street, Charlotte, NC 28255, If you would like to
discuss this matter with me, you can call me &z 980-386-7483.

Very truly yours,

Kristin Marie Oberheu, NCCP
Vice President/Senior Paralegal

Attachment
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Bell

Bankof America

2

Lisza! Departmant

Novambar 19,2008

Delivery by US Mal)
Return Recelpt Reguested

Ms. Andrea Loyd Bell

T FISMA & OMB Memorandum M-07-16 77

Ro: Bank gf America Corporation (the "Cnrporation’)

Dear Ms. Bell:

On November 18, 2008, we received your request to include scverad stackholder proposals in
the Corporation's 2009 annual proxy statemeat. In order to properly consider your request,
mad in accordsnce with Rule 14a-8 of the Securities Exchange Act of 1934, as amended
(“Rule 14a-8™), we hereby inform you of certain eligibillty and procedural defects in your
submission, ns described below. For your conveniense, | havo Included a copy of Rule 14a-8

with this letter.

Rule |4a-8(¢) provides that a sharsholdor may submit no more then sne praposal for a
particuler shareholder's meeting. We believe you have submitred muftiple proposals for
incluston in the 2000 annual proxy statement. Accordingly, 88 required by Rule 14a-8(c) and
Rule 14s-8(f), within 14 calendar days sfter recelpt of thi letter, please revise your
_submisslon so that you sre submitting only one proposal.

Our recerds do not reflect that you are the “record™ holder of your shares of the Carporation’s
common stock. In accordance with applicable rules of the Sccurities and Exchango
Commisslon ("SBC™), please send a written siatement from the “record™ holder of your
shares, verifying that, at the time you submitted your proposal, you held el Jeast $2.000 in
market value of ths Corporation's common stock and had held such stock continuously fer at
least ono year. Please note that If we do not receive such documentation within 14 calendar
days of your recalpt of this letter, we may properly exclude your proposal from our proxy
statement.

In nddition, under Rule 14a-8(b), ¥ou must aiso provide us wilh a written staicment that you
fntend to cominue to hold your securities through tho date of the 2009 annual meeting of
gharchokders. Wa must recsive your written siatement within 14 calendar days of your-
recelpt ol this letter.

- + ess mprasee men

Yinnik nf Anprerken, NCL-000-00
101 K, Trymn Konwn, Clourdudle, NU* 10CR%

Tewgrind oo




11-Dec-2008 04:32 PM Bank of America 7043861670 2/4
Bell FEISMA & OMB Memorandum M-07-16 *** p.3

Agaln, please note that if we do not recelve your reviied submission, your ownership
documentation or your written statement within 14 calendar days of your receipt of this letter,

mnuymﬂlymuﬂompopoulﬂmmamnwm&

‘In asking you to provide the foregoing information, the Corporation does not relinquish its
right 1o later ohjest to including your proposal o related or different grounds pursuant to
applicable SEC rules. :

Ploass send the requested documentation to my sitention: Kristin Marie Oberheu, Bank of America
n, NC1-002-29-01, 101 South Tryon Street, Charlotte, NC 28255. If you wauld tike to
Jiscus this mutter with nie, you can call me at $80-326-7483.

Kristin Marie Oberheu, NCCP
Vice President/Senior Paralegal

Attactoment
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s UBS i

Dear Krltin,

Mta. Andrea Loy B is the trustee for the Hanld Loyd Bypass Trust dated 11/001/08 that ls heid
ot UBS, The trust hokds 7,352 Bano of Amerioa shares, The Trust han auned all of $he BAC
shares longer than ene year. If you have iy questions pleass call me a2 404-780-3000.

Sincarely,
Loonand Starr, CIMA
Sanity Vies Prasident-inveatmenis

Advigory & Brokerage Servioes

o Andres Lioyd Bedl

12 Peamtiol Burefas riv. bs @ sudeiitidy of UBR AR
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See attached.
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INDIANA LABORERS PENSION FUND

P.O. Box 1587 o Tesre Haute, Indlana 47808-1587
Telephone 812-238-2551 » Toll Pree 800-962-5158 ¢ Fax 812-258-2555

Sent Via Fax (704) 386-6699

November 13, 2008 NGV 17 2008

Ms. Alice Herald T,
Deputy General Counsel and Corporate Secretary AR
Bank of America Corporation ‘

100 North Tryon Street

Bank of America Corporate Center

Charlotte, NC 28255

Dazr Ms, Herald,

On behalf of the Indiana Laborers Pension Fund (“Fund™), I hereby submit the enclosed
shareholder proposal (“Proposal”) for inclusion in the Bank of America Corporation (“Company™) proxy
statement to be circulated to Company shareholders in conjunction with the next annual meeting of
shareholders. The Proposal is submitted under Rule 14(a)-8 (Proposals of Security Holders) of the U.S.
Securities and Exchange Commission’s proxy regulations.

The Fund is the beneficial owner of approximately 38,675 shares of the Company's common
stock. which have been held continuously for more than a year prior to this date of submission. The
Proposal in submitted in order to promote a governance system at the Company that enables the Board
and senior management to manage the Company for the long-term. M"_xi’miiing the Company’s wealth
generating capacity over the long-term will best serve the interests of the Company shareholders and

other important constituents of the Company.

fhe Fund intends to hold the shares through the date of the Company's next annual meeting of
shareholders, The record holder of the stoek will provide the appropriate verification of the Fund's
beneficial ownership by separate letter. Either the undersigned or a designated representative will present
the Proposal for consideration at the annual meeting of sharcholders.

If you.have nny questions or wish to discuss the Proposal. please contact Jennifer O'Dell,
Asgistant Director of the LIUNA Depsriment ot Corporate Affairs at (202) 942-2359. Copies of
carrespondence or a request for a “no-action” letter shonld be forwarded to Ms. O Dell at the following
address: Laborers’ International Union of Nosth Amerien, 905 |6"“_Stfeet. NW, Washington, DC 20006.

! ' ) .t 1

. . R ~ Sincerely, . ., .
T il b e e el iyt e S e e
AR BN PH L R g B WERGE g oL M!c‘me]l, bﬂorl.. o “' '“'f;.."“;' g
sttt e bugeaiole o o ocopetery-Treasprer L0 e o
N e '."' ] . B d
cc: Jenniter O'Dell
Enclosure

=——————————— OrricERS-BOARDOFTRUSTEEs x>

ERIC C. COOK MICHAEL J. 8HORT " JANETTAE. ENGLAND
‘CHAIRMAN GECRETARY.TREABURER ADMINIETRATIVE MANAZSR

-l
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Resolved: Given that Bank of America Corporation ("Company”) is a
participant in the Capital Purchase Program established under the Troubled
Asset Relief Program ("“TARP") of the Economic Emergency Stabilization Act of
2008 ("Stabilization Act”) and has received an infusion of capital from the U.S.
Treasury, Company shareholders urge the Board of Directors and its
compensation committee to Implement the following set of executive
compensation reforms that impose important limitations on senior executive
compensation:

» A limit on senior executive target annual incentive compensation (bonus)
. to an amount no greater than one times the executive's annual salary;

« A requirement that a majority of long-term compensation be awarded in
the form of performance-vested equity instruments, such as performance
shares or performance-vested restricted ehares;

v A freeze on new stock option awards to senior executives, unless the
options are indexed to peer group performance so that relative, not
absolute, future stock price improvements are rewarded; o

¢ A strong equity retentlor requirement mandating that senior executives
hold for the full term of their employment at Jeast 75% of the shares of
stock obtained through equity awards; ' o

« A prohibition on accelerated vesting for all unvested equity awards held by
senior executives;

= A limit on all senior executive severance payments to an amount no
greater than one times the exacutive’'s annual salary; and

« A freeze on senior executives' accrual of retirement benefits under any
supplemental executive retirement plan (SERP) maintained by the
Company for the benefit of senior executives.

Supporting Statement: Many Company shareholders are experiencing serious
financial losses related to the problems afflicting our nation’s credit markets and
economy. The Company’s financial and stock price performance has been
challenged by these credit market events and their impact on the nation's
economy. The Company's participation in the Stabilization Act's TARP lg the
result of these broad capital market problems and decisions made by Company
senior executives. -

Generous executive compensation plans that produce ever-ascalating levels of
executive compensation unjustified by corporate performance levels are major
factors undermining investor confidence In the markets and corporate leadership.
Establishing renewed investor confidence in the markets and corporate
leadership is a critical challenge. Congress enacted executive compensation
requirements for those companies participating in the Stabilization Act's TARP.
Unfortunately, we believe those exscutive compensation restrictions fail to
adequately address the serious shortcomings of many executive compensation
plans. This proposal calls for a set of more rigorous exscutive compensation
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reforms that we belleve will significantly improve the pay-for-performance
features of the Company’s plan and help restore investor confidence. Should
existing employment agreements with Company senior executives limit the
Board's ability to implement any of these reforms, the Board and its
compensation committee is urged to implement the proposed reforms to the
greatest extent posslble. At this critically important time for the Company and our
nation's economy, the benefits afforded the Company from participation in the
TARP Justify these more demanding executive compensation reforms.



EXHIBIT C

See attached.



EXHIBIT C

December 31, 2008

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  SunTrust Banks, Inc.
Incoming letter dated November 21, 2008

The proposal urges that, in the event SunTrust chooses to participate in the
Troubled Asset Relief Program established by the Economic Emergency Stabilization
Act, by selling any amount of troubled assets to the U.S. Treasury, the board and its
compensation committee implement specified reforms to impose hrmtatlons on senior
executive compensation. :

- There appears to be some basis for your view that SunTrust may exclude the
proposal under rule 14a-8(i)(3) as vague and indefinite. In arriving at this position, we
note the proponent’s statement that the “intent of the Proposal is that the executive
compensation reforms urged in the Proposal remain in effect so long as the company
participates in the TARP.” By its terms, however, the proposal appears to impose no
limitation on the duration of the specified reforms. Accordingly, we will not recommend
enforcement action to the Commission if SunTrust omits the proposal from its proxy
materials in reliance on rule 14a-8(i)(3). In reaching this position we have not found it
necessary to address the alternative bases for omission upon which SunTrust relies.

Sincerely,

Raymond A. Be
Special Counsel
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BANK OF AMERICA PLAZA

SUITE 3500
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CHARLOTTE, NORTH CAROLINA 28280

TEL 704 « 378 + 4700
FAX 704 « 378 + 4890

ANDREW A. GERBER .
DIRECT DIAL: 704-378-4718
EMAIL: agerber@hunton.com

FILE NO: 46123.74

January 2, 2009 Rule 14a-8

BY ELECTRONIC MAIL AND OVERNIGHT DELIVERY

Securities and Exchange Commission
Office of Chief Counsel
Division of Corporation Finance
100 F Street, N.E.
Washington, DC 20549

Re: Supplemental Letter No. 2 for Stockholder Proposal Submitted by Donald M. and Judith A.
Schwartz

Ladies and Géntlemen:

By letters dated December 23, 2008 and December 29, 2008 (the “Initial Letters™), on behalf of
Bank of America Corporation (the “Corporation”), we requested confirmation that the staff of the
Division of Corporation Finance (the “Division”) would not recommend enforcement action if the
Corporation omitted a proposal (the “Proposal”) received from Donald M. and Judith A. Schwartz
(the “Proponents”) from its proxy materials for the 2009 Annual Meeting of Stockholders (the
“2009 Annual Meeting”) for the reasons set forth therein. The Initial Letter dated December 29,
2008 is attached hereto as Exhibit A. Please note that the Initial Letter dated December 23, 2008 is
attached as Exhibit A to the Initial Letter dated December 29, 2008.

The Initial Letter dated December 23, 2008 stated that the Corporation could exclude the Proposal
under Rule 14a-8(i)(6), Rule 14a-8(i)(13) and Rule 14a-8(i)(11). The Initial Letter dated December
29, 2008 stated that the Corporation could exclude the Proposal under Rules 14a-8(b) and (f).
because the Proponents failed to timely provide a written statement that that they intend to hold
their stock in the Corporation through the date of the 2009 Annual Meeting.

On December 26, 2008, the Corporation received a letter from the Proponents (the “Proponent
Letter”) that included the required written statement that they intend to hold their stock in the
Corporation through the date of the 2009 Annual Meeting. However, due to the holidays, the
Proponents’ written statement was not routed to the proper person until December 30, 2008 (after

ATLANTA  AUSTIN BANGKOK BEINNG BRUSSELR CHARLOTTE DaLLAS HOUSTON LONDON
LOS ANGELES MeLEAN MlAM! MEW YORK NORFOLK RALEIGH RICHMOND §SAM FRANCISCQ SINGAPORE Wi SHINGTON
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the December 29, 2008 letter was submitted to the Division). Accordingly, the written statement
required by Rule 14a-8(b) was timely provided to the Corporation. Based on the forgoing, as
counsel to the Corporation, we hereby withdraw our Initial Letter dated December 29, 2008
requesting confirmation that the Division will not recommend enforcement action if the Corporation
omits the Proposal from its proxy materials for the 2009 Annual Meeting pursuant to Rules 14a-8(b)
and (f).

In response to the Corporation’s earlier request that the Proponents reduce the number of proposals
they submitted to one, the Proponent Letter included a revised proposal {the “Revised Proposal™).
The Revised Proposal is attached hereto as Exhibit B.

THE REVISED PROPOSAL

The Proposal recommends “that top tier management of Bank Of [sic] America Corporation
voluntarily and temporarily reduce their compensation in all forms by S0% until such time as the
stock regains a price of 50% of its all-time highs [sic], with full dividend restoration.”

REASONS FOR EXCLUSION OF THE REVISED PROPOSAL

For the same reasons set forth in our letter dated December 23, 2008, the Corporation believes that
the Revised Proposal can be excluded under Rule 14a-8(i)(6), Rule 14a-8(i)(13) and Rule 14a-
8(1)(11). As discussed below, the Revised Proposal is essentially same as the original Proposal.

Accordingly, to avoid repeating the arguments set forth in the Initial Letter dated December
23, 2008 in full, we hereby incorporate by reference herein the arguments set forth in Part 4 of

the Initial Letter dated December 23, 2008.

The original Proposal recommended “that top tier management of Bank of America Corporation
[Vloluntarily and temporarily 1.) reduce their salaries by 50%, 2.) forego any bonuses, and 3.)
accept no stock options at prices less than 50% of the past all-time high stock prices.” These
actions are to remain in place “until such time as 1.) the original full dividend is restored and 2.) the
price of the common stock reaches at least 50% of its all-time highs [sic] and remains above that
figure for six months or more.”

Like the initial Proposal, the Revised Proposal clearly relates to executive compensation. The
Revised Proposal merely collapses the three listed types of compensation (i.e., salaries, bonuses and
stock options) into the phrase “compensation in all forms.” Also, like the original Proposal, the
Revised Proposal still requires the “voluntary” action of the Corporation’s senior management. In
addition, the Revised Proposal is tied to the Corporation’s stock price and restoration of the full
dividend.
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1. The Corporation may omit the Revised Proposal pursuant to Rule 14a-8(i)(6) because it
lacks the power and authority to implement the Revised Proposal.

The Revised Proposal cannot be implemented without consent from third parties, and the
Corporation cannot compel such third parties to comply with the terms of the Revised Proposal.
Accordingly, the Corporation lacks the power to implement the Revised Proposal. The Revised
Proposal recommends that “top tier management of Bank Of [sic]America Corporation voluntarily
and temporarily reduce their compensation in all forms.” (emphasis added) By its terms, the only
way the Revised Proposal can be implemented is if the “top tier management” of the Corporation
“voluntarily” agrees to comply with the terms of the Revised Proposal. While the Corporation may
request or suggest that senior executives voluntarily agree to the terms of the Revised Proposal, the
Corporation lacks the power to force compliance by such persons. Merely asking for the
cooperation of senior executives is not sufficient to implement the Revised Proposal; third parties
must agree to cooperate independently. Based on the foregoing, the Corporation lacks both legal
and practical authority to implement the Revised Proposal, and, thus, the Revised Proposal may be
excluded under Rule 14a-8(i)(6).

2. The Revised Proposal may be excluded pursuant to Rule 14a-8(i)(13) because it calls for
specific amount of cash or stock dividends.

Rule 14a-8(i)(13), and its predecessor Rule 14a-8(c)(13), provides that a stockholder proposal is
excludable if it relates to specific amounts of cash or stock dividends. The Revised Proposal creates
a direct link between all forms of compensation of top tier management of the Corporation until
“full dividend restoration” has occurred. The Proponents do not expressly define “full dividend
restoration”; however, the Revised Proposal’s reference to the Corporation’s 50% cut in dividends
indicates that “full dividend restoration” refers to the dividend in effect immediately prior to the
Corporation’s October 2008 dividend cut, which was $0.64 per share of common stock. This
meaning is also clear from the language of the original Proposal and is the only reasonable
interpretation of the Revised Proposal. The “quid pro quo” nature of the Revised Proposal, which
makes top tier management compensation dependent on a specific quarterly dividend payment of at
least $0.64 per share, conflicts directly with Rule 14a-8(i)(13)’s prohibition on stockholder
proposals seeking specific dividends. The Division has consistently held stockholder proposals that
seek to directly link increases in executive compensation to increases in dividends, whether directly
or pursuant to a formula, excludable under Rule 14a-8(i)(13). Unlike proposals seeking to establish
general dividend policy, the Revised Proposal seeks a specific amount of dividends (i.e., $0.64 per
share) and uses executive compensation as leverage to get such dividends. As the Revised Proposal
relates to a specific amount of dividends, it is properly excludable pursuant to Rule 142-8(i)(13).
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3. The Revised Proposal may be excluded pursuant to Rule 14a-8(i)(11) because it
substantially duplicates another proposal, which was previously submitted to the Corporation
and will be included in the proxy materials for the 2009 Annual Meeting.

The Revised Proposal substantially duplicates the proposals (the “ILPF Proposals”) submitted by
the Indiana Laborers Pension Fund (“ILPF”).. In the event that the Division does not concur with
the Corporation’s view that the ILPF Proposals may be excluded for the reasons set forth in our
Initial Letter dated December 23, 2008, the Corporation intends to include the ILPF Proposals in its
proxy materials for the 2009 Annual Meeting. The ILPF Proposals and the Revised Proposal
clearly address the same issue—limiting executive compensation. The ILPF Proposals urge a set of
reforms, most of which seek to limit the level of executive compensation, including among other
things, limits on bonuses, equity awards, severance and retirement benefits. The Revised Proposal
similarly requests that “top tier management of Bank Of [sic] America Corporation voluntarily and
temporarily reduce their compensation in all forms by 50%.” Although the Revised Proposal and
the ILPF Proposals vary in specific terms and scope of implementation, it is clear that the two
proposals share the same “principal thrust” or “principal focus,” and are thus, substantially
duplicative, notwithstanding that they slightly differ as to terms.

In addition, the Corporation believes the inclusion of the ILPF Proposals and the Revised Proposal
in the Corporation’s proxy materials for the 2009 Annual Meeting would be confusing to
stockholders and, if both proposals were approved by stockholders, would result in alternative and
inconsistent obligations being imposed on the Corporation. The ILPF Proposals do not require that
any dividend or stock price targets be satisfied and recommend a general and permanent policy
change to limit compensation and also include an additional proposal unrelated to limitations on
executive compensation. The Revised Proposal seeks to impose temporary limitations on executive
compensation that would end once the proposed dividend and stock price targets were satisfied.
The Corporation should not be required to include multiple proposals where, if each were approved,
the Board of Directors would have no way of knowing which approach the stockholders prefer.
Further, the Board of Directors would not be able to fully implement each proposal due to
inconsistent or conflicting provisions. Although their implementation is somewhat different, the
core issues of the ILPF Proposals and Revised Proposal are substantially the same.

If the Corporation is required to include the ILPF Proposals in its proxy materials for the 2009
Annual Meeting, the Revised Proposal may be excluded from the Corporation’s proxy materials for
the 2009 Annual Meeting pursuant to Rule 14a-8(i)(11) because it is substantially duplicative of the
ILPF Proposals that were previously submitted to the Corporation.

The Revised Proposal substantially duplicates the proposal (the “Bell Proposal”) submitted by
Andrea Loyd Bell (“Bell”). In the event that the Division does not concur with the Corporation’s
view that the Bell Proposal may be excluded for the reasons set forth in our Initial Letter dated
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December 23, 2008, the Corporation intends to include the Bell Proposal in its proxy materials for
the 2009 Annual Meeting. The Bell Proposal and the Revised Proposal clearly address the same
issue—limiting executive compensation and dividend restoration— and are very similar in their
approach.

The Bell Proposal requests that the

Board of Directors amend the long and short term incentive plans . . . of the named
executive officers so that no payments under any such plan for any past, current or
future periods will be made or accrued to any named executive officer until such
time as the price of Bank of America common stock rises to the opening value on
10-6-08 and the quarterly dividend on common stock has been restored to a
minimum of $0.64 per share and both of these values are mamtamed for at least four
consecutive calendar quarters.

Although there are slight variances in the specific terms and scope of implementation between the
two proposals, it is clear that the proposals share the same “principal thrust” or “principal focus,”
and are substantially duplicative, notwithstanding that their terms differ slightly.

In addition, the Corporation believes the inclusion of the Bell Proposal and the Revised Proposal in
the Corporation’s proxy materials for the 2009 Annual Meeting would be confusing to stockholders
and, if both Proposals were approved by stockholders, would result in alternative and inconsistent
obligations being imposed on the Corporation. The Corporation should not be required to include
multiple proposals where, if each were approved, the Board of Directors would have no way of
knowing which approach the stockholders prefer. Further, the Board of Directors would not be able
to fully implement each proposal due to inconsistent or conflicting provisions. Although their
implementation is somewhat different, the core issues of the Bell Proposal and Revised Proposal are
substantially the same.

If the Corporation is required to include the Bell Proposal in its proxy materials for the 2009 Annual
Meeting, the Revised Proposal may be excluded from the Corporation’s proxy materials for the
2009 Annual Meeting pursuant to Rule 14a-8(i)(11) because it is substantially duplicative of the
Bell Proposal that was previously submitted to the Corporation.

%k ok ok kR
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If you have any questions or would like any additional information regarding the foregoing, please
do not hesitate to contact me at 704-378-4718 or, in my absence, Teresa M. Brenner, Associate
General Counsel of the Corporation, at 704-386-4238.

Please acknowledge receipt of this letter by stamping and returning the enclosed receipt copy of this
letter. Thank you for your prompt attention to this matter.

Very truly yours,

T3S

Andrew A. Gerber

cc: Teresa M. Brenner
Donald M. and Judith A. Schwartz
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December 29, 2008 : Rule 14a-8
Y ELECTRONIC MAIL AND OVERNIGHT DELIVERY

BY ELECTRONIC MAIL AND OVERNIGIIZ Dul Vsl
Securities and Exchange Commission

Office of Chief Counsel

Division of Corporation Finance

100 F Street, N.E.

‘Washington, DC 20549

Re: Supplemental Letter for Stockholder Proposal Submitted by Donald M. and Judith A. Schwartz

Ladies and Gentlemen:

By letter dated Décember 23, 2008 (the “Initial Letter”), on bebalf of Bank of America Corporation
(the “Corporation”), we requested confirmation that the'staff of the Division of Corporation Finance
(the “Division™) would not recommend enforcement action if the Corporation omitted a proposal
(the “Proposal”) received from Donald M. and Judith A. Schwartz (the “Proponents™) from its
proxy materials for the 2009 Annual Meeting of Stockholders (the “2009 Annual Meeting™) for the

reasons set forth therein. The Initial Letter is attached hereto as Exhibit A.

As counsel to the Corporation, we hereby supplement the Initial Letter and request confirmation
that the Division will not recommend enforcement action if the Corporation omits the Proposal
from its proxy materials for the 2009 Annual Meeting for the additional reason set forth berein.
This letter is intended to supplement, but does not replace, the Initial Letter.

GENERAL

A copy of the Proposal is attached hereto as Exhibit B. As stated in the Initial Letter, the 2009
Annual Meeting is scheduled to be held on or about April 29, 2009. The Corporation intends to file

its definitive proxy materials with the Securities and Exchange Commission (the “Commission”) on
or‘about March 18, 2009.

Pursuant to Rule 14a-8(j) promulgated under the Securities Exchange Act of 1934, as amended {the
ATLANTA AUSTIN BANGKOK BEUING BRUSSELS CHARLOTTE DALLAS HOUSTON LONDON

LOSANGELES MCLEAN MIAMI NEW YORK NORFOLK RALEIGH RICHMOND SANFRANCISCO SINGAPORE WASHINGTON
wwwe.hunton.com
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“Exchange Act”), enclosed are:

1. Six copies of this letter, which includes an explanation of why the Corporation believes
that it may exclude the Proposal; and

2. Six copies of the Proposal.

A copy of this letter is also being sent to the Proponents as notice of the Corporation’s intention to
omit the Proposal from the Corporation’s proxy materials for the 2009 Annual Meeting.

SUMMARY OF PROPOSAL

The Proposal recommends “that top tier management of Bank of America Corporation [v]oluntarily -
and temporarily 1.) reduce their salaries by 50%, 2.) forego any bonuses, and 3.) accept no stock
options at prices less than 50% of the past all-time high stock prices.” These actions are to remain
in place “until such time as 1.) the original full dividend is restored and 2.) the price of the common
stock reaches at least 50% of its all-time highs [sic] and remains above that figure for six months or
more.”

ADDITIONAL REASON FOR EXCLUSION OF PROPOSAL |

The Corporation believes that the Proposal may be properly omitted from the proxy materials for
the 2009 Annual Meeting pursuant to Rule 14a-8(b)(2) and Rule 14a-8(f) because the Proponents
have not provided a written statement indicating that they intend to hold their stock in the
Corporation through the date of the 2009 Annual Meeting. Rule 14a-8(b)(2) provides that in order
for the Proponents to be eligible to snbmit a shareholder proposal at the 2009 Annual Meeting, the
Proponents must provide a written statement that they will continue to hold their securities through
the date of the 2009 Annual Meeting. As described below, the Proponents did not provide the
required written statement and, therefore, the Proposal may be omitted from the Corporation’s
proxy materials for the 2009 Annual Meeting.

As noted above, the Proposal was received by the Corporation on November 29, 2008. The
Proponents failed to state in either the Proposal or accompanying cover letter that they intend to
hold their securities through the date of the 2009 Annual Meeting. The Corporation informed the
Proponents, by letter dated December 10, 2008 (the “Defect Letter”), of this defect in their
submission. The Defect Letter specifically requested that the Proponents provide a written
statement that they intend to hold their securities through the date of the 2009 Annual Meeting. A
copy of the Defect Letter is attached hereto as Exhibit C. The Defect Letter was sent to the
Proponents by Federal Express on December 10, 2008 (a date within 14 days of the Corporation’s
receipt of the Proposal). The Defect Letter clearly notified the Proponents that they had 14 calendar
days from their receipt of the Defect Letter to provide the requested written statement. In addition,
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the Corporation provided a copy of Rule 14a-8 with the Defect Letter. According to Federal
Express tracking records, a copy of which is attached hereto as Exhibit D, the Defect Letter was
received on December 12, 2008. As of the date of this letter, the Proponents have not responded to
the Defect Letter and, specifically, have not provided the required written statement that they intend
to hold their securities through the date of the 2009 Annual Meeting.

The Division has consistently concluded that a shareholder proposal may be properly omitted from
a company’s proxy materials pursuant to Rule 14a-8(b) and Rule 14a-8(f) where the proponent
failed provide the required written statement. See Bank of America Corporation (December 28,
2007); Harleysville Savings Financial Corporation (October 23, 2007); and Viad Corp. (March 19,
2007). Accordingly, the Proposal may be omitted from the proxy materials for the Corporation’s
2009 Annual Meeting pursuant to Rule 142-8(b) and Rule 14a-8(f).

CONCLUSION

On the basis of the foregoing and on behalf of the Corporation, we respectfully request the
concurrence of the Division that the Proposal may be excluded from the Corporation’s proxy
materials for the 2009 Annual Meeting. Based on the Corporation’s timetable for the 2009 Annual
Meeting, a response from the Division by February 3, 2009 would be of great assistance.

If you have any questions or would like any additional information regarding the foregoing, please
do not hesitate to contact me at 704-378-4718 or, in my absence, Tercsa M. Brenner, Associate
General Counsel of the Corporation, at 704-386-4238.
Please acknowledge receipt of this letter by stamping and returning the enclosed receipt copy of this
letter. Thank you for your prompt attention to this matter. ‘
Very trhly yours,

XA
Andrew A. Gerber

cc:  Teresa M. Brenner
Donald M. and Judith A. Schwartz
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ANDREW A. GERBER
DIRECT DIAL: 704-378-4718
s epeba@hotnsom
FILEING: 46123.74
December 23, 2008 Rule 14a-8
YO D Y,
Securities and Exchange Commission |
Office of Chief Counsel
Division of Corporation Finance
100 P Street, NE.
‘Washington, DC 20549

Municipal Employees
Stockholder Proposal Submitted by Andrea
Stngkholdzrl’mposalSubmittedbdenﬂdM and Judith A. Schwartz
Ladies snd Gentlemen:
Pursnant to Rule 14a~8;noxmﬂgatedunderdxe8emﬂﬁesExdmgeMof1934,asmnen&d(the
Act™), and as to Bank of America & Delaware corporation (the

'Ihe(:orpomﬂon:ecdved: a)swaﬂpupmﬂsmdamppmﬁngmmdmdembet 13,
M(ﬂw“n.PFPmposalﬂfrwntheIndimIabormPademd(the“anai)a '

mmmmmnmuzmm“mmmm
theAmeﬂmFedemﬁmofsm.Comny&MmhipdEmployges(“AFSCMB"),ﬁﬁ)amﬁwd
pmposalandsnppoxﬁngstatemexndatedDecembmz,mahc“Beﬂ from Andred -
LoydBell(“Bell”)andﬁv)-aproposalandsupporﬁngsmememamdNovember%.M(thﬁ
uschwartz Proposal”) from Donald M. and Judith A. Schwartz (“Schwartz” and ILPF, ARSCME,
BellandSchwanzeacha,“Pmpunem”)forinclusioninthepmxymataials for the 2009 Annual
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Meeting. The ILPF Proposals, the AFSCME Proposal, the Bell Proposal and the Schwartz
Progosal (collectively, the “Proposals™ aro attached heroto as Exhibit A, Exhibit B, Exhibit C
and Exhihit I, respectively. The 2009 Anmmal Meeting is scheduled to be beld on or gbout
April 29, 2009. The Corporation intends to file its definitive proxy materials with the Securities
dexchnngeComnﬂssim(ﬁxe“Comnﬁssion‘)unorahoutMmchlS,m.

Pursuant to Rule 14a-8(f) promulgated under the Exchange Act, enclosed are:
L Sixmpiﬁofﬂ:ishmr.whichhchdmmexphmﬁmofwhytheCorpomﬁmhdm
that it may exciude the Proposals; and
2. Six copies of the Proposals.

Whhmspecthecﬂmﬁ.B.bdcw,ﬂﬂsleunrshallalmserveasmyophﬂmame Iam
licansed to practice law in the States of North Carolina and Maryland.

Acoﬁyofthisletﬁetisalsobeingsmttoeachi’mponentasnnﬁwofthe Caorporation’s intent to
omitmerposﬂsﬂomtheCorpomﬁon’spmxymmeﬁﬂsfmﬁmm,AnmﬂMeeﬁng.

SUMMARY OFI'HEPROPOSAI‘S

. The JLPF Proposais
" Tho ILFF Proposals urge the Board of Directors and its compensation committee to implement
mqfdlovﬂng'“Sdofexemﬁwwmpensaﬁmrqfomsﬂmimpmeimmmmﬁmm
senior executive compensation™ (emphasis added):

- o Hmits on terget annnal incentive compensation (bonus) to an awonmt no greater tham one
times the executive’s annual salary;

o reqniremtﬂmamajoﬁlyoﬂm'g-mmcampehsmimbemrdedinﬂnfmnof
parfcmmce-vwedequitymsummnm,mchasperfmmshmmpmfummee—
vested restricted shares; ’

o g frecze on new smckopﬁnn'awards,unlasthe options are indexed to peer group
perfommcesothatmhﬁve.mtabsolum,msmckpﬁmimp:memuded;

. adopﬁmofmequitymtenﬁonreqxﬁmmeﬂmmdaﬁngmnsenimmlﬁvesholdforﬂm
full term of their employment at least 75% of the shares of stock obtained through equity
awards;
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o prohibition of accelerated vesting for ell imvested equity awards;

.. Ihniﬁmaﬂmmcepaymmﬂmmamouﬂmgtmﬂmiomﬁmesanmalsalry;
an'd .

o @ freeze on the accrual of retiramuent benefits under any supplemental executive
retirement plan. :

| TheILPFPmposalswexemcivedbythemomﬁmvlacetﬁﬁedmﬁlthamonﬁngof
November 17, 2008.

The AFSCME Proposgl

TheAFSCMBPmpomlurgstheCompensaﬁmmdBemﬁmCumineeoﬂheBoardof
Dimcmm(ﬂ:e“Coninﬁneﬂ‘%oadoptapbﬁcyreqddnngmimaecuﬁvesmmina
dgniﬁcaﬂpucmﬁaépofsbﬂmacqﬁ:edthongheqmycompmmﬁmpmgrmnmﬂm%
fallowing the termination of their employment (through retirement or otherwise).” The
AFSCMBHopoMﬁntherrecommmdsthmmeCommme“nmndoptapmmgelowthm'
75% of net after-tex shéres.™ The AFSCME Proposal was received by the Corporation by -
fmsixnﬂemNovmme?._ZOOSatSﬂpm.EasmStandardTlme.

The Bell Proposal
The Bell Proposal requests that the

Board_of Directors amend the long and short term incentive plas . . . of the
named executive officers so that no payments ander any such plan for any past,
cuxrent or futare periods will be made or accrued to any named executive officer
ontil such time as the price of Bank of America common stock rises to the
opexﬁngvalneon-lo-ﬁ-OSandﬂmqmeﬂydividendonmmnnswnkhasbeen
restored to a miinimum of $0.64 per share and both of these values are maintained
far at Jeast four consecutive calendar quarters. ' )

The Bell Proposal was originally received by the Corporation on November 18, 2008 and was
subsequmﬂymvisedonnecemz,m
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The Schwartz Propasal
%eSchwmszpOMmmmmemk“rhatmpﬁumanagemdBankofAmﬂmCmpomﬂm
[¥]oluntaxily and temporarily 1.) reduce their salaries by 50%, 2.) forego any bonuses, and 3.)
accept 1o stock options at prices less than 50% of the past all-time high stock prices.” These
actions are fo remsin in place “antil such time as 1.) the ariginal full dividend is restored and 2.)
the price of the common stock reaches at least 50% of its all-time highs [sic] and remains above
that figre for six manths ar more.” The Schwartz Proposal was received by the Corporation an
November 28, 2008.

REASONS FOR EXCLUSION OF PROPOSALS

1. The ILPF Proposals—The Corporation belicves that the ILPF Proposals may be propery
omhwdﬁmgmepmxymmﬁﬂsfurﬁmmAnmalMeeﬂngpmmmmRnbMa-s(c)
becanse the TLPF has violated the one proposal limitation.

2. The AFSCME Proposal—In the event that the JLPF Proposals are not found to be
exclndahle by the Division, the Corporation belisves that ths ARSCME Proposal oay bo

xomﬁmdﬁnmtheproxymahaﬂalsfotﬁ:sZOOQAmaIMwﬁngpmameu]e 14a~
8@)(11) becanss the AFSCME Proposal substantislly duplicates & prior proposal (le., the ILPF
Pmposds)thmﬁnbehdudedintheCmpomﬂm’spmxymmﬂﬂsforﬂmmm
Meeting. ‘

3. The Bell Proposul—The Corporation belicves that ¢he Bell Proposal may be properly
omitted from the proxy materials for the 2009 Annual Meeting pursuant to () Rule 14a-8(b) and
(f) because Bell has failed, upon timaly request, to provide the required ownership information to-
estahlish eligibility to submit a proposal under Rule 142-8 and () Rule 142-8(3)(13) becanse the
Bell Proposal relates to a specific emount of dividends. In addition, the Corporation helieves
that the Bell Proposal may be properly omiited fromi the proxy materials for the 2009 Anoual
Meeting pursuant to Rules 14a-8(i)(2) and 14a-8(1)X6) because the Bell Proposal, if implemented,
wuﬂdwnwtheCmpomﬁm&violaﬁDdamlaw,m&mﬂingly,theCorpmaﬁmlm
the autharity to implement the Proposal. In the event that the JLPR Proposals are not found to be
excludahle by the Division, the Carporation believes that the Bell Proposal may be properly
omitted from the proxy materials for the 2009 Annual Meeting pursuant to Rule 14a-8(1)(11)
because the Bell Proposal substantially duplicates a prior proposal (ie., the ILPF Proposals) that
wﬂlbeimlndedintheCorpomﬁon’spmxymaimialsforﬂmZﬁ(BAmnalMeeﬁng.

4, The Sehwartz Proposal—The Corporation believes that the Schwartz Proposal may be
excluded purspant to (i) Rule 142-8(i)(6) because the Corporation lacks tho power and authority
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wimpbmmnfheSchwm&PmpowlqudaDRMcMaaﬁXIS)bme;heSchwuuhupoml
relates to a specific amornt of dividends. Tn addition, in the event that the JLPF Proposals are
mtfomdmbeexcmdabhbymemvisimﬂleCmpmaﬁmheﬁemmmeSchwmmopom
mybepropalyunﬂnedﬁmnthepmxymamﬁahfmﬂmMAmnﬂMeeﬁngpmmmmRnle
14a—8&X1l)bwmeﬁnSchwamrmposalmbsmﬁaﬂydnpﬁmMapﬁmpmmﬂﬁz”m
H.PFPmposak)MwinbemchdethheComomﬁm'stymaeﬁﬂsforﬂmMAmmd
Meeting. Finaﬂy,inﬂmevaﬂthatﬁnBeﬂPmposalisnotﬁomdtobeembdablebytha
mmwmﬂmmmmsmmmmmymﬁmm
pmxymaterialsforﬁmeMAnmmIMeeﬁngpursuantmRule 14a-8(3)(11) because the
SchwmqupMmbmﬁanydnplmapﬁmpmpmd(LeﬁtheBeanposﬂ)Mwmhe .
mchedintbsCarpomﬁon’spmxymatedalsforﬂleMAnnnaIMeeﬁng

1. Exclusion of the JL.PF Proposals.

mILPFPmpwnlcamzufsmMMpmpmk Rule 142-8(c) provides that each
mes@ﬁtmmﬁmmgﬁm&ﬂ&amyforapmﬁmhr@amboﬁm’
meeting. TheRﬂefmthmprcvldesthmasmchetmycomplywiﬂ:ﬂwMebymdudngﬂm
nmmiber of proposals to one within 14 days from notification of the defect by the company.
waithmmdhgthefaotthﬂthel??hasﬁamdﬁsrequestinmmofmeshmhddﬁ
molnﬁon.then‘PFPmposalssubmwdbythe]LPFvioLmRule 14a-8(c) becanse thoy consist
ofmmethmonepmposalmd;infaa.wnsﬁmﬁaasmmyasmsepumepmposd& The ILPF
Proposals were received by ﬁwComo;aﬁononNovemberl‘l,ZOﬂB. By letter dated November
l9,200&theCmpomﬁonnoﬁﬁedthenPFthntitssubnﬂ&ﬁmvmdenbl4&8(c)md
requ&dthata‘revisedpmposalbe'submitwdmthemmwithin 14 days of the ILFF's
receipt of the letter. AeopyéfﬂaeNovanbum.ZODSIeﬁerismachedha;'etoastd
ﬂwwﬁmofﬂmmsmwiptofsuchmmNmmhuﬁ,MkmhedasM.
As of the dato of fhis letter, the ILPF has fafled to respond to the request.

'I‘hs]H’FhasackuowIed@dthatthelLPFPmposalsmpxmmmmthm one request by
mnmﬂmﬁmmecmmﬁonmmme“wd&efms"mdbyseﬁngfmh&em
Pmposalsinsevansepmhnlletpoints. Tha Division has consistently taken the position that
i disﬂndpropmbmynabemnsideredasinglepmponlfmpmpomofmle‘
14a-8(c). See Fotoball, Inc. (May 6, 1997) (propoqalsrelatMgtoaminimumshamownemh!pof
dhwmfomofdimaotwmpensaﬁmmdbnsinessrdaﬁonshipsbaweenmmmm
hywdirecﬁqmwns&mmﬁl.ﬁplepmpmls) and American Electric Power Company,

mulﬁplepxomalswﬂlbedmﬁtocqnsﬁtmzone'pmposﬂifﬂzeyareremdtoasingle.wen-
defined unifying concept. See Securities Exchange Act Release No. 12999 (November 22,
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1976). ‘Un]iketlw;:mposalssetfdxthinCompMHorizm Corp. (April 1, 1993) (proposals
Whymwdwwmdmmm).mmmmm
more than 2 single, well defined unifying concept. As a result, the Corparation believes that it
mayexclndetheH‘PFProposalsinmﬂmoewithRuhI%S(ﬂ(l)bme of the ILPF’s
failure to comply with Rule 14a-8(c).

A!moughﬂ:enPFPmposakmpamgedasa“suofawuﬁvemmpmsaﬁmmfom”mey
nddmsﬂmlﬁplemmepmmnmmtwendcﬁnﬂincmdingbothmmpensaﬁonmmm
corporate FOVErnance matiers. Thc'n.PFPmposalsseekto(l)limitmgetmualmmﬁw
compensation, (2) thatamajdrhyoflong-tennconq)ensaﬁnnbeawardedmthnfonnof
pedmmanqe-vestedequﬁymsmmm.@ﬁmemwmkopﬁmde&@)impmeaﬁ%
“hold-to-vetirement” on shares of stock obtzined through equity awards, (5) prohibit
awdnmdvesﬁngﬁnanmvamdeqnityaw&d&@ﬁmﬂsempaymmmmﬁem
malnfreﬁmnmnbemﬁtsundersugplmngmalexecuﬁvemﬁmmmtpm. The Division has
fomdﬁmteven“whm'ethecompmenm[ofamnlﬁ-pmpmpomﬂmhmmmmmdmpic,
howeva‘,mosalsthatcommavaﬁetyoﬂoosdyrdmdacﬁmmbeexchdcdfm
violating Rule 42-8(c).” General Motors Corporation (Aprl 9, 2007). See also, Torotel, Inc.
(November l,zmﬁ)andcmuware(forpaiwim(luly?:,m The component parts of the
nPFPmpmdsmlmmmegeofmamhﬂudingmpenmﬂnmbommsmckopﬁm
gmnts.melmﬁmofeqxﬂtyawards,sevmcapaymm:eﬁrmmmm Permittinga
m@mmbmhmymberofbmadmgﬁzgimp&lsmdmﬂ:emnhdhcfexewﬁve
compensation is contraty to Rule 14a-8 and the proxy rules gonerally.

Undefﬁnpmmyrd&&if&eCmpomﬁwwmpemﬁng&mmpmpmmmaﬁnge
i i of bundling voting items would be called into
Rule 14a—5requhesﬁ:atinfo:maﬁoz}incmdedinayroxysmmemnmstbc“char1y.

Memmwbmmhdhﬁmmm&appﬁwﬁmmdmwgmmnﬁdmﬁénb}
stockholders. Inaddiﬁon.hnplemenmﬂonufthesesevenpmposatswmreqrﬂresepmm
distinct actions by the Corporation.

Diﬁsimdoesnmcmmmatﬂmeammenpmpmﬂsidmﬁﬁedabove.thecmmaﬁm
believesﬂmreisclearlymomﬂmnone.and.mtheg.a]lthspropowswonldbeexcludnble.
See Occidental Petroleum Corporation (February 23, 1998) (the Division noting that “while it
doesndnwessaﬁlyageewﬁhmeCompanfsasserﬁmmmepmpwmwmﬁvesepmm
proposals, we belicve that thet the proposal does contain moxe than one proposal”), Even if the
Divisionwea:etochmmﬁzetheﬁrstsixitemsﬁstedaboveasrelaﬁngtoasingleoomept@e,
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exocnﬁvemmpemaﬁonlpayforpexfummm),memmihﬁm,mmmgwaﬁeezemme
m@dmmmmympﬁmmmmﬁmmmdmﬂym
qypmpﬁntelybechmacteﬂzedasmﬂvecampensaﬁnn. In fact the, the ARSCME Proposal is
substantially the same as the seventh proposal. The AFSCME Proposel is appropriately
presented es a stand-glons proposal. As noted zbove, the supponting statement of the ILPP
Pmposalsfocusmpgimaﬂlydnmmpmmﬂmlevok,ciﬁngtoﬁg]embmexecuﬁve
wmpensaﬂmplmmmmeyammglwdsofmmmenuﬁmmimdﬁdby
mfpmﬁepafommlevdsmmﬁmfwwmmﬂmininginvmmmﬁdencemﬂmmd@m
and corparate leadership.” Tn addition, the ILPF Proposals cits to “serious financial losses™ by
shareholders s well es the Corporation’s recent “financial and stock price performance” as a
need for the reforms. Fipally, the ILPR Proposals call “for a set of more rigorous executive
compensation reforms that . . . will significantly improve the pay-for-performance features of
the Company’s plan.”
mmmmmdmmmmmﬂymwmnm
driven by compensation levels or pay-for-performance. As noted in the AFSCME Proposal
hdow.ﬂnhoﬁ—bwﬁremeumpMsmvesadiﬁeieumposethmwmpemaﬁmlevd&
“Requiring senior executives to hold a significant portion of shares obtained through
mmpmsaﬁmplmaﬁerthemmﬁnaﬂmofamploymmwouldfomsmemmnmkofAmeﬁm
hng—temmmamdwonldbeﬁualigntheirin:aes&wiﬁhthmeomekofAmeﬁca

- stockholders.” AFSCME Proposal. In addition, the hold-to retirement proposal is designed to
“dismmgeexmsivaﬁsk—m!dngmdpmmmlmgmmmdmblévmueaﬁm” d
Gﬁngacomnﬁsﬁonof’l‘thonfemncedethatsuppomd the holding requirement, the
AFSCME Proposal states that “the long-term focns promoted thereby ‘rmay help prevent -
minpadmﬂomarﬁﬁciaﬂypmppingupstxkpﬂeesmer&eshmi—ﬁmbmsh@opﬁmmﬂ
making other potentially negative short-term decisions.™

While the [LFF may argue that the Division's response in AT&T Wireless Services, Inc.
(February 11, 2004) (“AT&T™) 1s applicable becauss the Division found that a proposal :
Mgaﬁmmwmmmmﬁﬂm"m&dwm
mone than one proposal, the ILPF Propasals are distinguisheble, In AT&T, a proposal had five
pamdeaﬁngwﬂhaxewﬂweompmsaﬁmmdthesuppmﬁngmtememﬁmwdmm

on levels. However, unliks the hold-to-retirement requirement of the ILPF Proposals,
AT&T did not includs an vnrelated requirement. Accordingly, while the AT&T proposal
arguably et the single concept test, the ILPF Propasals clearly do not.

Conclusion. Based on the forgoing, the ILPF Proposals may be omitted from the proxy
materials pursnant to Roles 14a-8(c) and 14a-8(f) of the Exchange Act.




HUNTON&
WILLIAMS

Securities and Exchange Commission
December 23, 2008
Page 8

2. Exclusion of the AFSCME Propusal,

In the ovent that tho Division does not concur with the Corporation’s view that the ILPF
Proposals may be excinded for the reasons set farth above, the Corparation believes that the
AFRSCME Proposal may be excluded for the reasons set forth below.
RﬂelMﬁXl;)pemimmcadusimﬁmmeCmpmaﬂm'spnxymamﬁahofamkhnm
proposal that substantially duplicates another proposal previously submitted by ancther

that will be included in the Corporation’s proxy materials for the same meeting.
Propossls do not need to bo identical to be excluded pursuant to Rule 142-8(i)11). The
Commission has stated that the exclusion is intended to “climinate the possibility of shareholders
having to consider two or more substantially identical proposals submitted to an issuer by
proponents acting independently of each other.” Securities Exchange Act Release No. 34-12598
Q@uly 7, 1976). The Division hes cansistently concluded that proposals may be excluded
becanss they are substantially duplicative when such proposals have the same “principal throst”
ar “principal focus,” notwithstanding that such proposals may differ as to texms and scope. See,
e.g., Pacific Gas & Electric Co. (February 1, 1993). As discussed below, the principle thrust of
the relevant part of the JLPF Proposals is identical to the ARSCME Proposal. _

Tn the event that the Division does not concur with the Corporation’s view that the JLPF
Ropomlsmaybeachdodfwmemsmsafmmabovo.ﬂmCmpomﬁminmdstchdcﬂ:e
ILYF Proposals previously submitted by another propanent fn its proxy mateials for the 2009
Annnal Meeting. The relevant portion of the JLPF Proposals and the ARSCME Proposal clearly
address the sams issue—adoption of 8 75% hold-to-retirement policy. Although the ILPF
Proposals include edditional proposals, and in effect entirely subsume the AFSCME Proposal,
the relevant portians of the two proposals differ only slightly in implementation methodology.

- The ILPF Proposals urge the adoption of a “strong equity retention requirement mandating that
senior execatives hold for the full term of thelr employment at least 75% of the shares of stock
obtained through equity awands.” The ARSCME Proposal urges the adoption of a “palicy
reqﬁﬂngﬁﬂsmioraiwuﬁmxﬂahadgniﬁcaﬂpmn&geofsbmacquhedthmgheqﬁty
mn;pmsaﬁmpmémmsnﬂﬂWoymfcﬂowhgﬂw&mimﬁmofﬂﬁremploym(tbmugh
retitement or otherwise).” The ARSCME Proposal further recommends that the :

and Bonefits Committee of the Corporation’s Board “not adopt & percentage lower than 75% of
net after-tax shaves.” Although there are slight variances oa the spocific texms of
implementation, such a8 the references to a two-year period and “net after-tax shares” in the
AFSCME Proposl, it seems faidy clear that the two proposals share the same “principal thrust”
or “principal focus,” and are, thus, substantially duplicative, notwithstanding their slightly
different terminology. ' '
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In Honeywell International, Inc. (Febroary 15, 2008) (“Honeywell International”), the first
pmmsdreqm&dtbeadopﬁmofaﬁwpm“euwﬁvcwmpmaﬁmplm”mﬁcmad:(l)
tlmesm_l_:lishmentnfcompmsaﬁmmargetsfurmal and long-term incentive pay components at
mbdawthapeergmupmedlm.@)‘ﬂmmqrhyofmgetlmg—mampmsaﬂmbepdd
thmﬁgh_petfonmncevmted.mtsimplyﬁmevated,equityawu&,@) strategic rationale and
mlaﬁveweighﬁngdﬁmncinlmdnm-ﬁnmclalped‘mmcemcﬁm,a)mbﬁshed »

Thcmvishnhasalongmsmxyofmmhdingthatevensub’stanﬁvediﬁe:min
Wmmz&odobgydon&abwﬂmcmissummdpﬁndpﬂﬂhatm&esmdxdm
determining substantial duplication. In Centerior Fnergy Corparation (February 27, 1995), four
wmpansaﬁon-re]mdpmposnlsweremhnﬁttedasfoﬂows: (1) place ceilings on exccatives’

! ﬁecompemaﬂmmﬂ:ewmpmfsfmwmmmeeandceasebomandstmk-

mmvisimmncmedﬂmtﬂmfomcmcﬁorpmpcsdswemmbmmiallydupﬁmﬁv& In
BellSouth Corporation (January 14, 1999) (“BellSouth™), the first proposal requested that all
menﬁveawardsbe“ﬂedpmpomonatelymﬂzemvemagmwtﬁutheendofthe)w.” The
mmmm»mmwwmmﬁmuﬁammmywm
price of the stock at the end of the year.” The Division concurred that the BellSouth proposals
were substgntially duplicative. See also, Pacific Gas & Electric Company (February 1, 1993):
Aswﬁhmapmpoaahdiscussedabove.whﬂeﬂmnPFPmposahmdtheABCMEPmd
di_ﬁerinmrmsofhnphmemnﬁmmethoddogy.meydeaﬂyaddmsmesamemw
adoption of a 75% bold-to-retirament policy.

Tn addition, the Carporation believes the inclusion of the ILPF Proposals and the ARSCME
PmpomlhheCmpomﬁm’sptoxymﬂeﬂﬁhfmtheMAmuﬂMeeﬁngwouidbemﬁming
10 stockholders and, if both Proposals were approved by stockholders, would result in alternative
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and ncomsistent obligations being imposed on the Corporation in oxder to achicve sach
Proposal’s desired result. For instance, the ILPF Proposals request a different holding pediod
upon retivement than the AFSCME Proposal. In addition, the ILPF Proposals apply to all shares
obtained through equity awands, while the ARSCME Proposal applies only to net after-tax
shares. The ILPF Proposals further include six other proposals that would need to be
implemented if approved. The Corporation shorild not be required to incinde mmltiple proposals
where, if each were approved, the Board of Directors would have no way of knowing which-
approach the stockholders prefer, nor would the Board of Directors be able to fully implement
each Proposal dus to inconsistent or conflicting provisions. Although their implementation is
somewhat different, the core issues of relevant part of the JLPF Proposals and AFSCME
Pioposal are substantially the same.

If&eCorpmaﬁonisrequimdwinchdeﬁBHPFHopwdshhspmxymamﬁmsfmthem
. Annmal Meeting, the AFSCME Proposal may be exclnded from the Corporation’s proxy
matesizls for the 2009 Annual Mesting pursuant to Rule 14a-8(1)(11) becanse it is substantially
duplicative of the ILPF Proposals that were previously submitted to the Corporation.

3. Excinsion of the Bell Proposal.

A. The Corporation may amit the Bell Proposal pursuant to Rules 14a-8(b) and
142-8(P) becanse the Proponent fafled to provide the requested documentary
support of the Propunent’s stock ownexship. :

The Corparation believes thet the Bell Proposal may be properly omitted from its proxy
materials for the 2009 Anmual Meeting pursnant to Rules 142-8(b) and 14a-8(f). Purspant to
mﬂcl4a8(b}apmpoqmtmahmwnﬁnnouﬂyhddmleastsz0wmwmofwﬁng
secumities for at Jeast one year prior to submitting the proposal and must continue to hold those
securities through the date of the meeting. Pursuant to Rule 14a-8(f), a registrant mmust request
documentary suppart of the proponent’s ownership within 14 calendar days of its receipt of the
pmposal.andﬁwpmponemtnm&fnnﬂshsudsuppmtwiﬂﬂn 14 calendar days of his or her
receipt of the registrant’s request,

On November 18, 2008, the Corporation received the Bell Proposal. The Corporation’s
stockholder records did not reflect that the Proponeat was g record holder. Accoxdingly, by letter
dated November 19, m&acppyofwhichismachedasm_G,MCorpomﬁonmquemd.
amongotherthhgs.dommenmymppon'ofBen’sowhmhipintheCorpcmﬁm The Jetter was
sent certified meil, retuen receipt requested. Based on the return receipt received by the
Corporation, acopyofwhichisaﬁachedath_@BaﬂreceivedfheletteronNovemhu%.-
2008. The November 19, 2008 letter specifically referenced the 14-day deadline and provided
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the relevant portions of Rule 14e-8. Tn addition, the letter stated that Bell needed to provide
documentery support that verified that “at the time you snbmitted your proposal, you held at
m&mhmaﬂ;mmofthecmm’commmstockandhadheldmnhstock
continonsly for at least cone year.” (emphasis added)

Mmpmmmmrmm’smqumfnrdmumenmymppmofneﬂ'smmp,thc
Cmpmaﬂmmdvedalewdmdmmherl,zmsmmswmhc,mn’s
broker (the “UBS Letter™). The UBS Letter is attached hereto as ExhibitX. The UBS Letter
m.meAndrealoydBenisﬁeumefmtheHmnMMydBypaumﬁdmdlmm
that is held at UBS. The trost holds 7,132 Banc of America shares. The Trust has owned &}l of
‘the BAC shares longer than one year.”

Todam,momadwumenmysnpponlmbempmﬁhdhynenmmsmmdalm
Inc.

mcmmﬁmdmwwmmmeunsmmmdmmrqumm
Under the most favorable reading of the UBS Letter, and having no reason to doubt the veracity
of the UBS Letter, the Corporation can only be certein that Bell held the required amount of
common stock continnously for “longer than ons year” from December 1, 2008 (the date of the
UBS Lett=r). However, there is no evidonce meeting the requirements of Rule 14a-8 that verifies
Bell’s required owneship for one year prior to November 18, 2008 (the date the Bell Proposal
was subipitted). Based on the UBS Letter, there is no way to rule out the possibility that Bell

the her shares of common stock between November 19 and November 29, 2007, which
would have made her ineligible to have submitted a proposal on November 18, 2008.

Consequmﬂy,Beuhasnmﬁmelypmﬂdedﬂmmqnﬁedeﬁﬂemewdmmmhaownmhipof
atlmsz.mOinmaﬂmtvalneoftheCorpmnﬁm’smmmnnsmckmnﬁmmﬂyfornlmstme

year prior to submitting the Bell Proposal.

The Division has consistently interpreted the procedural requirements under Role 142-8 strictly
in finding proposals excludable, See OCA, Inc. (February 24, 2005) (proposal excindable where
pmponcmmbmimdgsmememofownemhipmﬁnghehadhddshms“wnﬁmmﬂysim
Jmumy&m,"ratherthmshowhgowmhipﬁomlmmy4,w[ﬁc],thedmrhe
proponent submitted his proposal); Urocal Corporation (February 25, 2004) (proposal
éxcludable where proponent submitted a statement of ownership stating she held shares
contirnonsly fram December 27, 2002 and not from December 9, 2003, the date of the
proposal’s submission); AuzoNation, Inc. (March 14, 2002) (proposal exclndable where
proponent with proposal dated December 10, 2001 submitted a statement of ownership stating
“he has cantinuonsly held those shares since December 12, 2000,” rather than showing
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ownership from December 10, 2000); Zime Warner Inc, (January 21, 2005) (proponent’s
compliance was one day late and therefore the proposal was excludable); and Nebors Indastries
Zzd. (March 8, 2005) (proponent’s compliance was eight days late and therefore the proposal was
excludable). _

Since the Proponent failed to provide the requested documentary support of her stock ownership
within the required 14-day period, she bas failed to comply with the requireménts of Rules 14a-
8(b) end (f). Accordingly, the Proposal may properly be omitted from the Corporation’s proxy -

B. The Corporation may omit the Bell Proposal pursuant to Rules 14a-8()2) and
14a-8{)(6) becaose the Bell Proposal, if implemented, would cause the
Corporation to violate Delaware law, and, accordingly, the
Corporation Jacks the authority to fmplement the Proposal.

Rule 142-8(i)(2) permits a company to exclude a proposal if the proposel would canse the
company to violato state law. Rule 14a-8(1)(6) permits 2 registrant to omit a proposal from its
proxy materials if, upon passage, “the compeny would lack the power or anthority to implement
“the proposal.™ The Bell Proposal requests that the “Board of Directors amend the long and shart
term incentive plans (long and short term incentive plans shall be broadly defined and include all
group and individual plans or agreements) of the named executive officers so that no psyments
nnder any snch plan for any past, current or foture periods will be made or accrued to any
named executive officer.” (emphasis added) By the terms of the Ball Proposal, long and short
term compensation plans are “broadly defined” to include all plans and agreements. In addition,
the Bell Proposal wouald prohibit the Corporation from fulfilling its legally binding obligations
with respect to the payment of plan benefits for prior periods. By its terms, implementation of

" the Bell Proposel would violate the terms of previously granted awanis nnder any benedit plan.

As a specific example, restricted stock nnits and stock options, among other forms of

on have been issued to seniar executives under the Corporation’s 2003 Key Associate
Stock Plan. These awards are issued pursuant to a Restricted Stock Units Award Agreement and
an Stock Option Award Agreement, respectively. Rach of these agreements are governed by -
Delaware law. With respect to currently outstanding awards under the 2003 Key Associate
Stock Plan, the Corporation cannot unilaterally terminate its obligations under the awards.

The Proposal would require the Corporation to untlaterally terminate its legal obligations under
outstanding Restricted Stock Units Award Agreements and an Stock Option Award Agreements,
in breach of its contractual obligations to make payment on outstanding awards, all in viclation
of Delaware law. The Division has consistently permitted the exclusion of stockholder proposals
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1o Rules 14a-8(1)(2) and 142-8(3)(6), end the predecessar to such rules, Rules 14a-
R(c)(2) and 14a-8(c)(6), if the proposals would require the company to breach existing
contractnal obligations. See NetCurrents, Inc. (Yane 1, 2001); The Goldfield Corporation (Maxch
28, 2001); CoBancorp Inc. (February 22, 1996); and Pico Products, Inc. (September 23, 1992).

Accordingly, it is my opinion that the implementation of the Proposal would require the
CmmaﬂonmnnﬂumnytaminmmwﬁgﬁmmdmmnmﬁmdmckMAwmd
AgteemmtsandSmckOpﬁonAwmdAgreements,wlﬂchwmldmhmahwchofﬁn
Corporation’s contractual obligations, in violation of Delaware law. Accordingly, the Bell
Proposal is excludable under Rules 14a-B()(2) and 142-8(1)(6). i

C. 'The Bell Proposal may be exchuded pursnant to Rule 14a-8(D(13) becanse it calls
for a specific amount of cash or stock dividends,

Rule 142-8(1)(13), aod its predecessor Rule 14a-8(c)(13), provides that e shareholder proposal is
excludable if it relates to specific amounts of cash or stock dividends. ~

The Bell Proposal secks to create a direct link between long and short term incentive
mmpemaﬂonofthenamedexecuﬁwoﬁcmmdthcpaymnﬂofasmciﬁomhimmcﬁﬁdmd'
amount (Le., $0.64 per share per quarter for four consecutive quarters). The “quid pro quo”
nature of the Bell Proposal, which makes long and short term incentive comperisation of nemed
executive officers dependent on 8 specific quarterly dividend payment of at least $0.64 per share,
conflicts directly with Rule 14a-8(1)(13)’s prohibition on shareholder proposals seeking specific -
* dividends., The Division has consistently held sharekolder proposals that seek to directly link
incroases in executive compensation to increases in dividends, whether directly or pursuanttoa
formmla, excludable under Rule 14a-8(i)(13). For instance, the Division found the proposal in
Xcel Energy, Inc. (March 14, 2003) excludablé pursuant to Rule 14a-8()(13) where the
proponent requested (@) a rednction in and cap of senior management salaries, with such salaries
woﬂybeimmnmtaﬂyinmwsedbasedupmpemenmgeinmhthecommonsmck
dividend and (i) a suspension of stock options and bonuses until the dividend per share was
restored to $1.50. Further, in Banknorth Group, Inc. (February 16, 1995) (“Banknorth™), a
called for “[r]o bonuses, stock awards, options or other forms of incentive
compensation [to] be awarded to the Campany’s officers so long as the anmusl dividend to
shareholders remzins less than the amount $1,08 per share paid in 1990.” The Division found
the Banknorth proposal excludable pursuant to Rule 142-8(c)(13) “as a matter relating to specific
amounts of cash or stock dividends.” In Central Vermont Public Service Corporation
(November 30, 1995), the Division found a proposal “to restore the dividend to 35.5 centsa
quarter” excludable “under Role 14a-8(c)(13) as a matter relating to specific amounts of cash or
stock dividends.” See also Echlin, Inc. (October 16, 1995) (proposal requesting the freezing of




HUNTON&
WILITAMS

Securities and Exchange Commission
December 23, 2008
Page 14. '

-renmmneration under certain incentive compensation, profit sharing and bonus plans until the cash
dividend was increased by 50% found excludable pursuant to Rule 14a-8(c)(13) as relating to “a
specific amount of cash dividends™); Debmarva Power & Light Company (Februaty 12, 1996)
(proposal calling for “po pay raises (nor cost of living raises) to the Board of Director [sic] or the
top twenty(20) [sic] executives of the Company in any year that dividends are not increased by at
Jeast one cent ($0.01) per corumon share for that year” and “[n]o bormses . ... uniess the dividend
has increased by two cents ($0.02) per share” was found excludable under Rule 14a-8(c)(13) as it
“relites to a specific amount of cash dividends™); and Delmarva Power and Light Company
(February 21, 1995) (proposal requesting in part that increases in salary and/or campensation of
seniar executives and directors be no greater than the increase in common stock dividends was
found exclndable pursuant to Rule 14a-8(c)(13) as relating “to specific amounts of cash.-
dividends™). Unlike proposals seeking to establish general dividend policy, the Bell Proposal,
like the precedent discussed above, secks a specific amount of dividends and uses executive
compensation as leverage to get such dividends.

At its core, the Bell Proposal secks the payment of a specific dividend, namely $0.64. As the
Bell Proposal relates to a specific amount of dividends, it is properly excludable pursnant to Rule
142-8(G)(13). :

D. The Bell Proposal may be excluded pursuant to Rule 14a-8((11) becaose it
substantially duplicates another proposal, which was previously submitted to the
Corporation and will be included in the proxy materials for the 2009 Annual

Meeting.

In the event that the Division does not concur with the Corporation’s view that the ILPF
Proposals may be excluded for the reasons set forth above, the Corporation believes that the Bell
Proposal may be excluded pursuant to Rule 14a-8(i)(11). Rule 14a-8(1)(11) permits the
exclusion fram the Corporation’s proxy materials of a stockholder proposal that substaitially
duplicates another proposal previously submitted by another proponent that will be included in
the Corporation’s proxy materials for the same meeting. Proposals do not need to be identical to
be excluded pursnant to Rule 14e-8(i)(11). The Commission has stated that the exclusion is
intended to “climinate the possibility of sharcholders having to consider two or more
substantially identical propasals submitted to en issuer by proponents acting independently of
each other.” See Securities Exchange Act Release No. 34-12598 (July 7, 1976). The Division
consistently has concluded that proposals may be excluded because they are substantially
duplicative when such proposals have the same “principal thrust” or “principal focus,”
notwithstanding that such piroposals may differ as to terms and scope. See, e.g., Pacific Gas &
Electric Co. (February 1, 1993). As discussed below, the principle throst of the ILPF Proposals
are the identical to the Bell Proposal.
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mﬂweventthﬁtthbDiviﬁondounotwmwiththeCmpomﬁm'sviewthmmﬂ.PF
Pmposalsmnybgexglpdédforﬁwmasonssetforthabove.;heComomﬁoninIendstoinclndethe
EPFProposd;previmﬂymbmimdhymomerpmponemmimmymateﬁnhforthem
Annnal Meeting, The]LPEProposalsandtheBeﬂPmposalcleadyaddmssthemeissue——
limiting executive compensation. ';‘heﬂPFPmposalsmgeasetofmfonns.mostofwhichseek
mnnﬂtthebyddexmﬁvemmpenmﬁommwngmmgommings.ﬁmiEMbonum,-
equityaward&,sevéranceandmﬁmme'ntbencﬁtg, The Bell Proposal similarly urges the
Woflmmdermiwenﬁveplmsoﬁhenamedexecuﬁveofﬁwsmﬂmtm

slightly differ as to terms.

InHoneyWeubxtemqtianal(sceahove).theﬁmtpruposalrequestedthe adoption of & five part
“agecptive compensation plan” that included: (1) the establishment of compensatian targets for
anmual and long-term incentive pay components at or below the peer group median, (2) that
majority of target long-term compensation be paid through performance vested, not simply time
vested, equity awards, (3) strategic rationale and relative weighting of financial and non-financial
performance metrics, 4 esmbﬁshedpmfonnmcemrgetsforeachﬁnandalmeuicrelaﬂvetoths
perfomanceofpeerconq)aniesand(S)Hmimonthepaymmmundermemalgnd )
perfarmance-vested long-term incentive components to when the company’s performance

qouldbeexcludedbecauseitwassubstanﬁall duplicative of the first proposal: See
also, Wyeth (Jenuary 21, 2005) (the secondproposalwassubsumedbythpﬁxstpmpqsalandwas
ﬁmndtobesubstanﬂallydﬂpﬁcaﬂve).

mmtisimhasalmghistoqofmndudingthatwmsnbsmnﬁvediﬁewnmdin-
implawmﬁmmahodohgydnnotdmmemismesmdpﬁndpabmatmthesmndmmr '
determining substantial duplication. In Centerior Energy Corporation (February 27, 1995), four
compensation-related proposals were, submitted s follows: (1) place ceilings on execntives’
mmpensaﬂomﬁemmpensaﬁonmthewmpmy’sfunneperfmmceéndcmebonmmdswck
option awards, (2) freeze executive comper jon, (3) reduce management size, reduce executive
compensation and eliminate bonuses and (4) freeze annual salaries and eliminate bonuses.
Centen‘orarguedthat“auofthe...proposalshnveastheirpﬁncipalmmstthelimitaﬂonof
compensation and, directly or indirectly, linking such limits to certain performance standards.”
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The Division concurred that the four Centerior proposals were substantially duplicative. In
Bel&?owh(seeabow).theﬁrstproposdrequemdmaanmmawardsbe“ded'
' ionstely to the revenus growth et the end of the year.” The second BellSouth proposal
that all incentive awards be “tied proportionately to the price of the stock at the end of
the year,” The Division concurred that the BellSouzh proposals were substantially duplicative.
See also, Pacific Gas & Electric Company (February 1, 1993). As with the proposals discussed
abwe,whﬂ&the‘nPFPmposdsmdtheBlemposaIdtﬁ‘erintemsofimplemenmﬁm
m&oddogy.meycleaﬂyaddmssmesmemissuemdpﬁndpak—ﬁmimﬁmsonmuﬁw
compensation.
Tn addition, the Corparation believes the inclusion of the ILPF Proposals and the Bell Proposal in
theCommaﬁon’spmxyma:eﬁalsfortthOwAnnualMceﬁngwculdbeemfnsingm
stockholders and, if both Proposals were approved by stockholders, would result in alternative
and inconsistent obligations being imposed on the Corporation in order to achieve each
Proposal’s desired resuit. The ILPF Proposals do not require that any dividend ar stock price
mgmbe'mis&dmﬂreprMagenmﬂmdpammempoﬁcychmgemﬁnﬂtwmpmmﬁm
However, the Bell Proposal wonld impose temporary limitations on executive compensation that
would end once the proposed dividend and stock price targets were satisfied. Further, the ILPF
Pmpwﬂshdndeom’addiﬁonﬂpmpmdmatisnmrdamﬂmﬁmiﬁngexewﬁvecompmmﬁm
but which would need to be implemented if approved. The Corporation should not be required
mhdndemﬂﬁphpropmﬂswhere,ifmchwmnppmve&&eerﬂof.Dhectmswwmm
nowayofknowingwhishappmachthemckholdm,prefer.norwouldtheBomdofDimctorsbe
ablemﬁﬂyimplemeMeaehPmposalduemansistemOrwnﬂicﬁngpmvisions. Although
their implementation is somewhat different, the core issues of the ILPF Proposals and Bell
Proposal are substantially the same.

If the Corporation.is required to approve the ILPF Proposals in its proxy materials for the 2009
Annnal Meeting, the Bell Proposal may be excluded from the Corporation’s proxy materials for
the 2009 Anmaal Meeting pursuant to Rule 14a-8(i)(11) because it is substantially duplicative of
the JLPF Proposals that were previously submitted to the Carporation.

4. Excinsion of the Schwartz Proposal.

A. The Corporation may omit the Schwartz Proposal pursuant to Rule 14a-8(1)(6)
because it Iacks the power and authority to implement the Schwartz Proposal.

Rulo 142-8()(6) provides that a company may omit a proposal *if the company would lack the
power or authority to implement the proposal.” The Schwartz Proposal cannot be implemented
without consent from third parties, and the Corporation cannot compel such third parties to
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camply with the terms of the Schwartz Proposal. Accordingly, the Corporation lacks the power
to implement the Schwartz Proposal.

IheSchwm&Hcposalmqmmendsthm“wpﬁammagemmIomekofAmoﬁcaCorpcwion
[¥]oluntarily and temporadly 1.) reduce their salaries by 50%, 2.) forego any bonuses, and 3.)
mmptnosmckopﬁmsﬂpﬂmlessmmm%-ofpastnu-ﬁmehighsmckpice&"(mxphads
added) Byilste;ms,ﬁxeanlywayﬂmSchwaﬂszposalmnbeimplemenmdisiﬁhe“topﬁet

of the Carparation “voluntarily” agrees to comply with the tezms of the Schwartz '
Proposal. ‘While the Corporation does have the power to request or suggest that senicr
executives volmtarily agree to the terms of the Schwartz Proposel, the Corporation has 1o power
to farce complisnce by such persons. Merely asking for the cooperation of senior executivesis
ot sufficient to implement the Schwartz Proposal; third parties must agree to cooperate
independently. :

"The Commission has acknowledged that exclusion under Rule 142-8(i)(6) may be justified where
in@hmmﬁngmeprolxmalwonldreqnixemteweningacﬁons by independent third parties. See
Securities Exchange Act Release No. 3440018 (May 21, 1998). The Division has consistently
permitted the exclusion of stockholder proposals pursuant to Rule 14a-8()(6) where the proposal
requires third party action or consent for their implementation. See Catellus Development
Corparaﬁaanhs.ZOOS)(wopodewmpmytgkominacﬁomrdamdmmopeﬂyﬂ
no longer owned); SCEcorp (December 20, 1995) (proposal that unaffiliated fiduciary trustees
amend voting agrecments); American Home Praducts Corp. (February 3, 1997) (proposal
mquumd&nwmpmypﬁﬁdewﬁﬁnmdngsmthnpﬁmeMWsubjea
to government oversight and regulatory approval); and American Electric Power Company, Inc.
(February 5, 1985) (proposal requested the completion of a nuclear plant that was jointly owned
by two mnaffilisted parties). :

Based on the faregoing, the Carporation lacks both legal and practical anthority to implement the
Proposal, and, thus, the Proposal may be excluded under Rule 14a-8(i)(6).

B. The Schwartz Propasal may be excluded pursuant to Rule 14a-3(0)(13) because
calls for specific amount of cash ar stock dividends, _

Rule 14a-8(i)(13), and its predecessor Rule 14a-8(c)(13), provides that a sharehalder proposal is
excludable if it relates to specific amounts of cash or stock dividends.

The Schwartz Proposal seeks to create a direct link between salary levels, bonuses and stock
option grants of top tier management of the Corporation until “the original full dividend is
restored.” While the Proponent does not expressly define this term, the Proponent’s reference to
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the Corporation’s 509% cut in dividends in October 2008 indicates that the “original full
dividend” refers to the dividend in effect immediately prior to the October 2008 dividend cut,
which was $0.64 per share of common stock. The “quid pro quo” nature of the Schwartz
ProposaLwhichmahsmpﬁawagmneMcompensaﬁondnpmdeﬂmaspedﬁcquaﬂsﬂy
dividend payment of at least $0.64 per share, conflicts directly with Rule 14a-8()}13)s
prohibition on shareholder proposals seeking specific dividends, The Division has consistently
heﬁshmholdcrpmpmalsthatwekm'dhecﬂyﬁnkincmeshexwuﬁvewmpemaﬂmm
mmuswmdiﬁdmds.whﬁhsrdimcﬂympmmmmafomhekdndabbmdﬁmIﬂ%
8(G)(13). For instance, the Division found the proposal in Xcel Energy, Inc. (March 14, 2003)
exnluda‘blepursuanttoRule14a—8(i)(13)wherethepmponentrequwmd(i)a1edncﬁminand
capofsem“mmgmnmtsalnﬂes,wﬁhmchsdaﬂesmOMybehmmmﬂqumsedbasgd
upmpmmmgeinmmsmmewmmmsmkdiﬁdmdand(ﬁ)amspmsionofsmkopﬁm
end bonuses until the dividend per share was restored to $1.50. Further, in Banknorth Group,
Inc, (February 16, 1995) (“Banknorth™), a proposal called for “[nJo bormuses, stock awards,
opdnnSmmherformsofmwnﬂvecompmsaﬁm[w]beawmdedmtheCompmfsofﬁmm
loqgumemmddiﬁdendmshueholdmmainshssthmeammtﬂ.Ospushmpaidm
1980 The Division found the Banknorth proposal excludable pursuant to Rule 14a-8(c)(13) “as
& matter relating to specific amounts of cash or stock dividends.” In Central Vermont Public
Service Corporation (Novernber 30, 1995), the Division found a proposal “to restore the
dividend to 35.5 cents a quarter” excludable “nnder Rule 14a-8(c)(13) as a metter relating to
amounts of cash ar ktock dividends.” See also Echlin, Inc. (October 16, 1995) (proposal
reqmsﬁngmaﬁwdngofmmmmaﬁmmderwminmcenﬁwwmpemaﬂmpmﬂuhaﬁngmd
bomsplmsunﬁlthecashdividepdmsmmeasedbySO%fmdexdndabIepmumwm
142-8(c)(13) as relating to “a specific amount of cash dividends"); Delmarva Power & Light
Company (February 12, 1996) (proposal calling for “no pay raises (nor cost of living reises) to
the Board of Director [sic] or the top twenty(20) [sic] executives of the Company in any yoar that
dividends are not increased by at least one cent ($0.01) per common share for that year” and
“[n]obonnses.J.unhdsthediviﬂendhasinaeawdbytwocem(so.ﬂz)pershm”wasfuund
excludable under Rule 14a-8(c)(13) as it “relates to a specific amount of cash dividends”); and
Delmarva Power and Light Company (February 21, 1995) (proposal requesting in part that
WeshsdmymdlmaompensaﬁonofsmlmmcuﬁvesmﬂdkeﬁDmhemngﬂmn&c
inaeasﬁnwmmmstockdividmdswasfoundexdnﬂaﬂepmmammRnBM&S(chS)as
relating “to specific amounts of cash dividends™). Unlike proposals seeking to establish general
diﬁdqndpoﬁcy,ﬂnSchwaﬂPmpoaLﬁkethcmmdeﬂdismssedabov&seehaspedﬁc
amount of dividends and uses executive compensation as Ieverage to get such dividends.

At its core, the Schwartz Proposal seeks payment of a specific dividend, Mclym.m. Asthe
Schwartz Proposal relates to a specific amount of dividends, it is properly excludable pursuant to
Rule 14a-8(i)(13). ’
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C. The Schwartz Propasal may he exclnded pursuant to Role 14a-8()(11) becanse it
substantially duplicates another praposal, which was previously submitted to the
Corporation and will be included in the proxy materials for the 2009 Annual

Meeting,

The Schwartz Proposal Substantially Duplicates the ILPF Proposals. In the event that the
Division does not concur with the Corparation’s view that neither the ILPF Proposals nor the
Bell Proposal may be excluded for the reasons set forth above, the Corporation believes that the
Schwartz Proposal may be excluded pursuant to Rule 14a-8(i)(11). Rule 14a-8(i)(11) permits the
exclusion from the Corporation’s proxy materials of a stockholder proposal that substantially
duplicates another proposal previously submiitted by another propanent that will be included in
the Corporation’s proxy materials for the same meeting. Proposals do not need to be identical to
be excluded pursuant to Rule 14a-8(()(11). The Commission has stated that the exclusion is
intended to “eliminate the possibility of shareholders having to consider two or more
substantially jdentical proposals submitted to an issuer by proponents acting independently of
each other.” See Securities Exchange Act Release No. 34-12598 (July 7, 1976). The Division
consistently has conclnded that proposals may be excluded because they are substantially
duplicative when such proposals have the same “principal thrust” or “principal focus,”
notwithstanding thet such proposals may differ as to terms and scope. See, e.g., Pacific Gas &
Electric Co..(February 1, 1993). As discussed below, the principle thrast of the ILPF Proposals
are the identical to the Schwartz Proposal,  ~

In the event that the Division does not concur with the Corporation’s view that the ILPF
Proposals may be excluded for the reasons set forth above, the Corporation intends to include the
ILPF Proposals previously submitted by another proponent in its proxy materials for the 2009
Annual Mesting. The ILPF Proposals and the Schwartz Proposal clearly address the sams
issue—Jimiting executive compensation. The ILPF Proposals urge a set of reforms, most of
which seek to limit the level of executive compensation, including among other things, limits on
boruses, equity awards, soverance and retirement benefits, The Schwartz, Proposal similarly
requests that “tpp tier management of Bank of America Corporation [v]oluntarily and
temporarily 1.) reduce their salaries by 50%, 2.) forego any bonuses, and 3.) accept no stock
options at prices less than 50% of the past all-time high stock prices™ until certain targets have
been met. Although there are variances on the specific terms and scope of implementation, it
seems fairy clear that the two proposals share the same “principal thrust” or “principal focus,”
Aand arc thus, substantially duplicative, notwithstanding that they slightly differ as to terms.

In Honeywell International (see above), the first proposél requested the adoption of & five part
“executive compensation plan” that included: (1) the establishment of compensation targets for
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annualandlong-tmnincenﬁvepaycomponanmnm'belowthepgergroupmdim.(2)that
majoﬁtyofwgetlmg—wmwmpmsaﬁmbepﬁdﬂnmghpexfommcevesmmﬁmplyﬁm
wswdeqt&wme)megicmﬁonqlegndrdaﬁwwdghﬂngofﬁmndﬂmdnon-ﬁnmdd
performance metrics, (4) established performance targets for each financial metric relative to the
perfonnmceofpeercompaniesand(ﬁﬁmitsonthepaymamsunderﬂ:emnualmd ,
vested long-term incentive components to when the company’s performance

metrics exceeds peer group median performance. The second proposal requesting that “75% of
munaeqﬁwmpensaﬂm(amkopﬁmmdmtﬁmdmk)mmmsedmexwuﬁm
ghall be performance-based.” Tn Honeywell Internatignal, the Division found that the second

could be excluded because it was substantially duplicative of the first proposal. See
also, Wyﬂh(JahuaryZl,ZOOS)(thesecmdpmposﬂwmsub&medbytheﬁmtpmposﬂmdm
found to be substantially duplicative).

_TheDivisimhasalmghis&ryofqondndingﬂmtevenmbmﬁvediﬁ'emneesin
jmplementation methodology do not alter the core issues and principals that are the standard for
determining substantial duplication. In Centerior Energy Corporation (February 27, 1995), four
compensaﬁon-mlatedpmposdswemsubmiuedasfo]]ows: (1) place ceilings on executives’
mmpmmﬁomﬁecompensaﬁmmmecompmy’sﬁmnepedmncemdmbpnusmdmk
option awards, (2) freeze exccutive compensation, (3) reduce management size, reduce executive
compen&ﬁﬁon,andeliminstebomxsesand(4)ﬁ'eezeanmmlsalaﬁes and eliminate bonnses.
Centeﬁorarguedﬂm“a]lofthe...proposa]shaveastbeirpﬂndpalthrusttbclﬁnitnﬁonof
qompensaﬁonm&recﬂymmdkwﬂy.lhﬁngmchﬁmismcmdnperfmmwmdamw
The Division concurred that the four Centerior proposals were substamtially duplicative. In
BellSouth (see sbove), the first proposal requested that all incentive awards be “tied
proportionately to the revenne growth at the end of the year.” The second BeliSouth proposal
that all incentive awards be “tied proportionately to the price of the stock at the end of
the year.” The Division concurred that the BellSouth proposals were substantially duplicative.
See also, Pacific Gas & Electric Company (February 1, 1993). As with the proposals discussed
above, while the IL.PF Proposals and the Schwartz Proposal differ in terms of implementation
'm&oddogy.&eycbﬁyaddressthememismgndpﬂndpﬂ—ﬁmiﬂﬁommexecuﬁve
compensation. -

In addition, the Carporation belisves the inclusion of the ILPF Proposals and the Schwartz

in the Corporation’s proxy materials for the 2009 Anmual Meeting would be confusing
to stockholders and, if both Proposals were appraved by stockholders, will result in eltemative
and inconsistent obligations beirig imposed on the Corporation in order to achiove each

's desired result. The ILPF Proposals do not require that any dividend or stock price
targets be satisfied and represent a general and permanent policy change to limit compensation.
However, the Schwartz Proposal would impose temporary limitations on executive
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Directors would have no way of knowing which approach the stockholders prefer, nor would the
Board of Directors be able to fuﬂy‘implemmtcachPmposaldmtoimonsistentoxconﬂicﬁng
provisions, .Auhoughtheirimplemmtaﬁmissomewhm&ffermnthecomissues'ofthem
PmpoaalsandSchwartszposalmwbsmnﬁallytheme.

¥f the Corporation is required 10 approvethelLPFProposalsiniispmxymnmdalsforthem
AnﬁualMeeﬁn&theSchwartszposal maybeexcludedfromthecorpomﬁou's proxy materials
far the 2009 Annual Meeting puzsuant to Rule 14a-8(1)(11) becanse it is substantially doplicative

ofthnﬂfFPmpmlﬁthﬂwmpreviouslymxbmiuedmmeCorpmaﬂom

The Schwarty Proposal SubstantiallqutlizatmﬂwBaﬂPmposaL Rule 14a-8(i)(11) permits
ﬁmexduﬁmﬁmmpCorpomﬁon'spmxymﬂeﬂahofasmckhddemposdmatmbamﬁaﬂy
i mothcrpmosdpreviouﬂysubm’medhyano&erpmponentﬂmtwiﬂheindudedin
ﬂxeCorpm'pﬁon’spruxymatzﬁalsforthesame i Proposa!sdonotneedtobeidenﬁcalto
be exciuded pursuant to Rule 14a-8G)(11). The Commission has stated that the exclusion is
mmndedw“eﬁnﬁnnethepossihﬂityofshmeholdmhavingmomsidertwoorm
mbsmnﬁaHyidenﬁcalprmdsmbmmdmmismbymponmécﬁngindepmdmﬂyof
ecach other.” See Securities Exchange Act Release No. 34-12598 (July 7, 1976). The Division
mnsistenﬂyhaswndudedthnpmposﬂsmybemlydedbecmsemeymmbmﬁaﬂy

Electric Co. (February 1, 1993). Asdiscussedbelow.ﬂnepﬁnniplethmstoftheBeHPmposa]i's
idnﬁﬁealtotheSchwaﬂZMmL' .

In the event that the ivi undosnotconcm‘withthﬂCorpMon’sviewthattheBelleposﬂ
maybeexdudedfmﬂwrwsomsetformmove.memrpomionimendsmmdndethenen
pmviously‘mbmmedbymoﬂnpmponentinmmxymateﬁmformemmm
Meeting. 'I‘heBelleposalandtheSchwartszposalcleaﬂyaddmssthcsams iti
execuﬁvemmpensaﬁommfaﬂ,meBeansalmdmeSchmempqsdasveryslmﬂmh

As noted ghove, the Schwartz Pmposalrecommends that

top tier management of Bank of America Corparation [violuntarily and
temporarily 1.) reduce their salaries by 30%, 2.). forego any bonuses, and 3.)




HUNTON&
WILLIAMS

Securities and Exchange Commission
December 23, 2008
Page 22

accept no stock options ot prices less then 50% of the past all-time high stock
pﬂces...unﬁlsuchﬁmeasl.)theoﬁginnlfulldivideudismtoredandz.)the
price of the common stock reaches at least 50% of its all-time highs [sic] and
remains ebove that figure for six months or more. :

BoardofDirectommndmglongmdshmttennincenﬁveplans...ofthe
named execntive officers so that no payments under any such plan for any past,
cm:;mtorﬁmnepeﬁodswmbemadeoraccmedmanynamedexewﬁveofﬁcer
until such time as the price of Bank of America common stock rises to the
openingvalneonlO—G—OSandthequarmiydividendmeommsmckhaswen
restored to a minimum of $0.64 per share and both of these values are maintained
for at least four consecutive calendar guartess.

. Although there are sﬂghtvmimwsonﬂmspeéiﬁcmmsandmpaofhnplcmenmﬂon.itmms
faﬁydwmn'ﬁemopmmmsm&em‘rrmdpdmrm‘pﬁndpalfm”mdm
thus, substantielly duplicative, notwithstanding that they slightly differ es to terms.

InHoneywelIIntematIonal(seeabove).theﬁmtpmposalxequeswdtheadnpﬁonofnﬁvepaxt
“gxecutive compensation plan” that included: (1) the establishment of compensation targets for
annualandhng@mhwenﬁwpaymmpmenﬂatorbduwﬂ:epeagmnpmedim.@)mat
majority of target long-term campensation be paid throngh performance vested, not simply time
vested, equity awards, (3) strategic rationale and relative weighting of financial and non-financial
performance metrics, (4)wmbﬁshedpaformancetnrgetsfoxeachﬁnancialwuicrelaﬁvemthe
pmfonnmeeofpeermmpaniaand(S)ﬁnﬁtsunﬂxepaymcmsmduthemualand
performance-vested long-term incentive components 1o when the company’s performance
meitrics exceeds peer group median performance. The second proposal requesting that “75% of
futare equity compensation (stock options and restricted stock) awarded to senior executives
shall be performance-based.” In Honeywell International, the Division found that the second

could be exclnded because it was substantially duplicative of the first proposal, See
also, Wyeth (Jannary 21, 2005) (the second proposal was subsumed by the first proposal and was.
foumnd to be substantially duplicative).

The Division has & Jong history of cancluding that even substantive differences in
implementation methodology do not alter the core issues and principals thet are the standard for
determining substantial duplication. In Centerior Energy Corporation (February 27, 1995), four
compensation-related proposals were submitted as follows: (1) placs ceilings on executives®
compensation, tie compensation to the company's fiture performance and cease bonus and stock
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option awards, (2) freeze executive compensation, (3) rednce management size, reduce executive
compensation and eliminate bormses and (4) fréeze annual salaries and eliminate bonuses.
Centerior argued that “all of the . . . proposals have as their principal thrust the limitation of
compensation end, directly or indirectly, linking such limits to certain performance standards,”
The Division concurred that the four Centerior proposals were substantially duplicative. In
BellSouth (see above), the first proposal requested that all incentive awards be “tied
proportionately to the revenue growth at the end of the year.” The second BellSouth proposal
requested that all incentive awards be “tied proportionately to the pirice of the stock at the end of
the year.” The Division concurred thet the BellSouth proposals were substantially duplicative.
See also, Pacific Gas & Electric Company (February 1, 1993). As with the proposdls discussed
above, while the Bell Proposal and the Schwartz Proposal differ in terms of implementation
methodology, they clearly address the same core issue and principal—limitations on executive

In eddition, the Corparation believes the inclusion of the Bell Proposal and the Schwartz
Proposal in the Cotporation’s proxy materials for the 2009 Annual Meeting would be confusing
to stockholders and, if both Proposals were approved by stockholders, wonld result in aliernative
and inconsistent obligations being imposed on the Corporation in order to achieve each
Proposal’s desired resuit. The Corporation should not be requiréd to include multiple proposals
where, if each wére approved, the Board of Directors would have no wey of knowing which
approach the stockholders prefer, nor would the Board of Directars be able to fully implement
each Proposal due to inconsistent ar conflicting provisions, Although their implementation is
samewhat different, the core issues of the Bell Proposal and Schwartz Proposal are substantially
the same, _

If the Corparation is required to include the Bell Proposal in its proxy materials for the 2009
Annual Meeting, the Schwartz Proposal may be excluded from the Corporation’s proxy materials
for the 2009 Annual Meeting pursuant to Rule 142-8(3)(11) because it is substantially duplicative
of the Bell Proposal that was previously submitted to the Corporation.

CONCLUSION

On the basis of the foregaing and on behalf of the Corporation, we respectfully request the
cmcmgnmofmeDiﬁsimﬂmmerposdsmybeexduded&omtheCorpomﬂm'spmxy
materigls for the 2009 Annusl Meeting. Based on the Corporation’s timetable for the 2000
Annual Meeting, a respounse from the Division by Fehruary 3, 2009 wonld be of great assistance,
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'Ifyanhaveany tjuestions or would like any additional information regarding thie foregoing,

" .. please.dis ot hesitate o contact e at 704-378-4718 o, in my absence, Teresa M. Brenner,

. AwocianeneraICoumeIoftheCmpmatxon,a:?%SMB

; pmmwledgemipmfmmbymmandmmsmemdosedmeimmof
this Jetler, Thankyouforyonrpmmptattenﬁmm this matter,

- Very aly youns,

cct , Texésa M, Brencer
* Indisna Lahorers Pénsign Fand
AmzﬂoanFedemﬂonofState.Connty&MmicipﬂEmployees
Andred Loyd Bell
= :DonaldM.and‘IudithA.Schwm




; /
17-Nov-2008 03:51 PM Bank of America 7043861670 13

INDIANA LABORERS PENSION FUND

RO.Bux 1387 » Terrs Havte, kullaon §7608-1587
Telephozs 812-298-2951 * ‘Tolf Fren 800-362-3198 » mm—m-zm

Sent Via Fux (704) 386-6699

November 13, 2008 Noy i7 2068

Ms. Alice Hesuld g7, S
Deputy Genaral Coungal snd Corperate Secvetary . Reyromprr
Bank of Ameriez Corporation
- 100 Nerth Tryon Strest

Bank of Americs Corporat: Center

Cherlotta, NC 28253

ar A8, Dotabl,

On behalf of the Indiaua Leborars Pension Fund ("Fund™), { heraby submit the encloved

shareholder proposal ("Praposal™) for Incluslon in the Bank of America Corporation (“Company™) proa
atment 30 be efreulxind to Company ahersholders hwﬂmﬁmwﬂnmmwmlmsdngnfm

shareholders, The Proposa! ls submitted under Rule 14(s)-8 (Propasals of Seenrity Holders) of the US,

Securitlss and Exchange Commirsion®s proxy regulutions,
mrundl;ﬂubmaﬂchlomofwuhmlyﬁuﬁsbuwdﬂw *s common

gtock. which have been held contlrucusly for mora then & year prior to this data of lon. The

Propoual I submSited in arder to pramots & governanse m_‘ﬁ that enabies tie Board

and senlor asnugement tn manage the Com ﬁxﬂal the Company's wealth

g:wﬂngupm!tymﬁe!m&temwm 8 Company shareholdars gmd

impammwusﬂtumsnfthe(:cmm

mrmdmmdmnolwcmw the date of the Company's next anuua! meeting of
shureholdurs, The record haldar of the gtoek will provide the appropriate verification of the Fund's
beusfiole] ownership by soparats letter. Elther tho undersigned or a dealgnated representativa will prevent
mrmpou!fcrmnddwulmnﬂ:emmm mezting of sharcholders.

!f_vouhawnnyquadonurw!shwdlawﬂumm Jewze contact Jemifer O'Dell,

Assitatt Director of 1he LIUNA qumutwmmuntm)m-zsﬁ. Coples of
mupondenecoranqmt for & “no-aotlon” letter should be Forwarded to Ms. O'Dali at the follswing
addresz Laborers

Immaﬂenal Unlon of Nerth Amerioa, 903 IG'SMNW.WNMMDC 20008,

0
) .!

T e . ]
Bey 270 ovel . (Xt Y 1M Wm’
"U. 1!,',‘.{‘1. rfq" |'3-,ﬁ..o.}‘l'“] u'd.l s Sy St

3 o gtk L1 s RE] o3 INT L. gtl.-ll":.' Mm”' ' .u"'-nn LT o
AL W Miley =-u.x;r.wlr % 14 - - O Sdagdler 3 y; 't-.q'
tor Jernler ODal . ' .
_ m-BOMDOFm
MICHAEL J. EHOHAT ' JANETTA E, ENGLAND
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Resolved: Given that Bank of America Gorporetion {"Company”y k @
participant In the Capltal Purchase Program established under the Troubled
Assst Rellef Program ("TARP?) of the Economls Emarganay Stabllizetion Act of
2008 ("Stablllzation A:fz':nd has recsived an Infuslon of oapltal from the U.8,
Treasury, Company shereholders urge the Board of Directoms and fis
compensation commiitee to Implement the following- est of executive
compensation reforms thet Impose important limietions on senlor exscutive
compensation:

* Alimk on aanior executive target annual Incantive compensation {bonus)
toan a;noxmt m:&aata';d ﬂﬂ:‘;l;? ]ﬂmas the exscutive's ennual salany;

« A requirement a mgjonty of iong-term compeneation be awarded In
the fonm of performance-vested equity tnetruments, euch as performance
shares or performance-vested restricted shores;

» A fresze on new stock option ewards to sonlor exscutives, unless the
oplions ere indexed to peer group performancs so that relative, not
absolute, future stock price Improvemants ere rewerded;

¢ A shong equity retention requirement mandating that senlor exscutives
hold for the full term of thelr employment et least 76% of the shares of
stook obtained through equity ewards; . ,

* A prohibtlon on eccelerated vesting for all unvested equity ewards held by
senior exsnutives;

= A Imit on ell senior executive severencs peymenta to an amount no
greatsr than one timses the exanutiva's annual salary; and :

» A freeze on senlor executives' eeorual of retirement benefits under eny
supplemental exeoutive retiremant plan (SERF) maintained by the
Company for the benefit of senlor executives,

Supporiing Statements Many Company shareholders are axpsriencing serious
financlal losses related to the problems effiloing our nation’s credit markets and
economy. The Compeny’s financlal end stock price o hes bsen
challenged by thess oredit market events end thefr Impact on the nstion's
economy, The Company's particlpation In the Stablizution Acts TARP s the
mazgt of theee broad caplta] market problems and declslons mede by Campany
senlor axecutives.

Generous exacutiva compansation plans thet produne ever-ascaisting lsvels of
exscuive compansstion unjustified by corporate performance levels e malor
factors undermining Investor corfidence In the markets nd corporats leaderehip.
Establishing renewsd investor confidence In the markels and curpomts
leadershlp 1o & critioa] chellenge. Congress enacted mxscutive compensation
requirements for thoss companles particlpating In the Stabiitzation Aol's TARP.
U , wa belisve thoss exccutive sompansefion restrictions fall o
sdequately address the serious shoricomings of many executive compensation
plans. This propesal calls for & set of more rigorous executive compensation
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. reforms that we belisve will significantly improve the pay-for-performance
fephires of the Company’s plan end halp restora investor confidence. Shoulkd
sxigting employment egresmants with Company senior exceytives [mft the
Boant's abifty to Imp uny of these reforms, the Board and fs
compensation commitise I8 urged to knplament the propoeed reforms to the
grentost axtent possible. At this aritically Importent time for the Campeny and our
netion's economy, the benefits sfforded the Company from parfldipstion in the
TARP justify these more demanding sxecutive compensation reforms, :
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AFSCME.

Committen 1 EMPLOYEES PENSION PLAN
Gansld W NeSintzo ' .
Wikios Ly
Futwrd J Keller November 17, 2008
Katzy } Saciazany . .
Hery €. Schel?

Bmk ofAmerimOoxpamnon

101 South Tryan Street, NC1-002-29-0]

Charlotts, Noxth Catolina 28255

mﬁwnmmwcmmww

Dear Ma. Herald:

On behalf of the APSCME Employees Pension Plan-(the “Plan™), I write
tn give notice that pmsuant to the 2008 proxy statement of Bank of America (the
“Company”) and Rule 145-8 imder the Secuvities Exchange Act of 1934, the Plm
Intends to presemt the aftached proposal (fhe “Proposal”) st the 2009 emiwal
meeting of sharekolders (the “Annnal Meeting™). The Plam iy the heneficial owner
of 78,372 shares of voting common stock (the “Shares”) of the Company, and has
held the Shares for over ons year, Inadd!ﬁan,ﬁel’hn!ntendamholdﬂwsm
through the date on which the Annual Meeting is held.

The Propossl is etteched. 1 represent thet the Plan or its agent intends to
appear in persoa or by proxy et the Annoal Meeting to present the Proposal. 1
declare that the Plan has no “material intevest” other than that belisved to be
shared by stockholders of the Company generally. Please direct all questions or
correspondence regarding the Proposal to Charles Jurgonis at (202) 429-1007.

Ameﬁcan Federation of State, County and Munlclpal Employees, AFL-CIO
"= TELOU) TSI FAX G RAKS 16251 Souce NW,Washigion, 20006 5807
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RESOLVED, that stockholders of Bank of Ameriea Carporation ("Bank of
America™) wge the Campensation ard Benefits Comwittes of the-Board of Directors (the
W’)maﬂuﬂapoﬂqmﬁﬂngmnmamﬁmxm!nadmiﬂm
percentage of shares acquired through equity compsnsation programs until two yests
foﬂowhgﬁnmﬁnaﬁonof&ﬁemphymaﬂ(&w@xmﬂmmﬂmmhmwlsa}mdm
mmmmwwpuqmmmamwmmmmm-
of stockholdars, The stockholdess recommend that the Committee not edopt # percentage
lower than 75% of et afler-tax shares, The policy should address the permissibility of
sransactions such es hedging transactions which are not sales but reduce the risk of loss to
the executive. .

SUPPORTING STATEMENT

Exquity-based compensation s an important component of senior executive
jon ot Bank of Ametics. According to Bank of America 2008 proxy statemant,
st of the fotal ammual compensation opporiumity for executive officers s provided in
stock, ' :

We believe thers Is a link between shaveholder wealth and exectitive wealth fhet
corralates to direct stock ownership by execotives. According to an analysis conducted
wwmmwmmmmmmmmm
nghﬁm&mmwmp@mm(msm%hﬂs
Game,” CFO Magazing (March 1, 2008))

Requbingseniotexecuﬁvestohcldaaigniﬁm;mﬂmnfsharaebmd
wmmmmmummdmmmwmm@
BmkofAmeﬁmlmg-&mmmgndmﬂdbamﬁgnﬂ:ﬁerhhmuf
Bark of Amesira stockholders. In the context of the current finenclal crisis, we belizve it
kwmmmmmmummmm -
discommge excessive tisk-taking and promote long-tem, sustainable value creation. 4
mwmwammﬁmcmmwmmmmm
wmyuﬂﬂﬁnmmﬂﬂdmympphgnpsmkprbesomﬂmm-mmwhm
npﬁommdmﬁngo&apomnﬁnﬂymmadnhm-wmdeddm”

Bank of America has a minimum stoek ownership guidaline requiring directors
ondl executives to own a certain mumber of shares of Bank of America stoce. The
directars and execotives covered by the polity have five years in wiich to comply, We
belicve this policy does not go far ensugh to ensure that equity builds
executive owneship, We algo view a retention requirement epproach as superior o 2
mmmmammmmﬂmm

We urge stockholders to vote for this proposal.
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Decemher 2, 2008

Ksxistin Marde Obaxhsn

Bank of Ameriea Corporation
NC1-002-29-01

101 South Tryan Birest
Chatlotin, NC 28255

Desr Ms. Obecheu:

Thenk yon for yonr respanse to my shercholder proposal, The infozmation you provided
was very helpful, X recelved your Jetier cn November 26, 2008.

Atteshed pleasa find my revised proposal which is in response to your position tiat my
orighnal mubmisslon actually contained amultiple proposals. I would 1k s revised
WMthmmMNMMMﬁgﬁ

With regerd o the “recnyd? holder asus you will recelve a letter from UBS under
me&nwmﬂdeﬁeh&mnﬁmmmmmmmmﬂeﬁ
from fhoke offices fu Atlamts, Ga an December 3, 2008, Far your convenlente I have
pitecked of copy of the Jetter yon will recaive from UBS.

Regading my htantions to hold the sheres pleass consider this Jotter 88 my written
statement thet, in accordancs with Role 14a-8(b), it is miy intention to cmtinus to hold
the sheres through the date of the 2009 mesting of shurdholders.

dndaa Tk

Herold Loyd By Pass Trost
U DTDIULAS
Andrea Loy Ball Trastes

> FISMA & OMB Memorandum M-07-16 “**
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BANK OF AMERICA SHAREHOLDER PROPOSAL

PROPOSAL: To approve 8 proposal to request fhat the Board of Directors amend
thelongandshmtmmhamﬂveplmaangmdnhmmimmﬁvepmm

be broadly defined and include all group aud individus] plans or sgreements) of the
nemed executive officers so that no payments under any such plan for exy past,
ourrent or fistare periods will be mads or acerusd to suy named exeontive offioar
1] such time es the prics of Bank of Amerios common stodk rises to the opening
velue on 10-6-08 and the quarterly dividend on commeon stock hes been restored to

2 mintmum of $0.64 per chare and both of these values are maintelned for at Jeast

four consecutive calender quarters,

SUPPORTING STATEMENT: On October 6-7, 2008 company management took
deliberate sotions fhat resulted in a significant reduction in shareholder value.

stock priced at §22 per shars Which wes siguificently below the merkst valus sud
reducingﬂmqumeﬂydtﬂdmdtososzmmﬂ.mmeuuﬁmmaybah
ﬁélmgmbat'mwofﬁ»wmpm,ﬂmﬂdhwmmd .
jnapproprists for nemed executives to profit whils shareholders suffer. Therafore
the purpnss ﬁﬁhmmdhmaﬁgnwm’smmmm&ﬂw
sbmholdmbqulﬂﬂnsthafnomedexwuﬁwoﬁmmormdmm
velne frem any veriable pay exrengement il such time as the lost shereholder

Andres Loyd Bel) 12220008
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Toneld M. and Judith A. Schovartz

** FISMA & OMB Memorandum M-07-16 ***

November 24, 2006

Biok of Ametics Corporation
Arne Sharcholder Relations
100 North Tryon Steest
Clmiotts, NC 28255

"o whom it may conoern:

We are shavehaldars in Benk of Amerios Corporation. In oor four scoounts et Surith
amwmzl.lummwmmmmmm

(kightigised),

Fralosed mm&.mmm&emmmammu
mwm ballot fur the gumusl meeting neat calendar year in 2009,

Tn & reoent umnwsmwm“mmmm
qmﬂnmmedmbewbm!mdbynmbazzmswbeimﬂnMWemwufm
hmﬁmﬂsmﬂaﬂmbywﬁﬂedmﬂmmmmm

We tan be rezched gt the Floride address sbove afier Desember 29, 2008, The telophons
= FitegodpomB Memorandunmwmmwmun *** FISMA & OMB Memorandum M-07-16 ***
“* FISMA & OMB Memorandum M-07-16 *** WWMB Memorandummumwmm
' or formnt changes that may bo necessary to comply with existing corporate sovenunts
regarding such matters,
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WHERRBAS: The value of Bank of America Corporation eommon stook hes dhrinished
aver 75% from its all-time highs, and
WHERREAS: The comman stosk dividend of Bank of Amerlca bgs beem
rcd:mdbyﬁ;b mn&ummng%ﬂ;pﬁdﬂmdm uwﬁﬁﬁ’uﬁ
WHEREAS: Top tier management America om, xiast, 8
m? mwmmammmmm
THEREFORE, BE 1T RESOL VED: That the common stockholdars of Bank of America
mdmwwmmwm«m
Voluutaxily md temporarily 1,) reduce thelr salaries by 50%, 2.) forego any bonuses, and
3. acoopt no stock options &t prices Isse then $0% of past all-time high stoek prives,
We farther recammend that the voluniery actions fsted ahove remuin in effest until such
time ap 1.) the criginal &l dividend is restored and 2,) the price of the common stodk
ruohsutmm%dimﬂ-ﬁmh!glmmummmmamfmﬁmeu

Tonth, . gfuw/ae%%‘*

Donald M. Schwartz Juidith A, Solwarkz
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Bankof America
>

Noyember 19, 2008
Dalivary by US Mal
Retorn Recelpt Requested

Indians Laborera® Pension Fund
oo Laboram® Intornutionsl Union
Americg :

WWMWMhmm&mmuwm. For
yuwmmlmm.!hmhnhdﬁampypfmua-!wiﬁthhlm.

Rulp 14a-§(s) provides fhat & shereholder may submlt na mors than one proposal Rrr &
mﬂm!n-w'mm We believa the Punl hes submitted multipls proposals for

pelon In the 2009 sanual pravy steatzment, Aceordiugly, 8 sequired by Ruls 14a-8(0) &ud
Rnhlwa,wlﬂ:humlendardmaﬂwwmiplthMglmmmws
submisslen 8o that the Paud Is submitting only one proposel,

Our resords do not refiset that the Fund Is the “revord™ holder of tuslr shaves of the
Corporztion's scmmen stock. In essondenne with applisable rohw of the Securites and
mmmmcmumwammmmmwma
the Fund's aheres, verifying that, et the thme the Fund submitted thelr the Fund beld
umm.wohmknwlmdmmmuﬂm'-mmmckmd hald such stook
contlznonaly for t lenst e yasr. Pleasa nots thet If wa do ot recelve sush docomentation
wanqumdndmofyowmdptd&kw,mmypopﬁymdnﬂnM'o
proposal from oar proxy stetement. ,

mmmmamummmm'smmwmm
mudﬂpdomumfmwmmmmdmmdptofﬂdﬂm,mmy

w— 0 WesPems swbo

Buck of Aroetan, NOJI022001
301, Trgen R, Ghoclodts, NI} 225

Temyled P
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mmmrmwmmmmmmmmm relinquish
its right to mmnmbm-mmumuum:;m
pucstant to applicsbie SEC rules,

mm%mmwmm.mmmammm
Carptration, NC1-002-29-01, 101 South Tryon Street, Cherlote, NC 28285, ¥ you would Hke to
s this matter with e, you can vull me at 980-386-7483,

Very trly youts,
Wwbhon Manie Rbohao
. Kelstin Marls Oberhes, NCCP
Vice President/Senior Paralogal
Attachment

Setied Py
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{Bacctr fom amaleerdidml) 2004 L1L0 GOO? Lyl 771k
3 For 8811, Foboumyy 2304 Do Rntam Rocait
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Hell » FISMA & OMB Memorandum M-07-16 *** psR

Bankcﬂmeﬂu@_
Laggol Depriaant
November 19, 2008
Dellvery by US Mall
Retors Rectipt
Ms. Andrea Loyd Ball

EFISMA & OMB Memorandum M-07-16 7

On November 18, 2008, we resalved your request 10 Ioclude sevorsd atnckliolder propesals in
the Corparntion®s 2009 annual piatement, In order io properly conaider your request,

and I acegvdence with Ruls 4e-3 of the Sesuritlex Exchange Ast of 1934, as amended

MIWwammﬂm&d@bﬂWmﬁ defests i1 yowr
mw balow. For your sonventenos, { bavo | udcd a copy of Rule 1408

Ruhlh&e)pmv!desﬂmaahnmho!dumnymbmhmmmwmmmmmrn

& shereholder’s mesting. We bellevo you buvo nul proposals fov

i the 2009 snnozl proxy stEment. Aeccordingly, us required by Rule 14a-8{c) and

Ruls !Mﬂwithh“uhnﬂrdmmwmlmdtbh letier, plesam reviss your
submission so that you sre submitting only one prepossl.

wmwmmﬂwmummﬂwwmmo:lywmamﬂﬂucm‘a
commea stosk.  In aocordunse with epplicablo rules fhe Noouritfes and Exchengo
Commisslen (“SEC™) plewse soud @ writen xtatement from the “vecord™ holder of yowr
mmmnﬁuMywaubmhdymmmLthulnuMOh
mwamwmmmmmmmmm»mm
Jeast ono year. Please nots thit i we do not recslve such documantation within 1d catesdar
MWMmdMMMWmmhﬂemmmm“m

1o nddition, nuer Rule 14a-8(b), Yx must also provids us with a wrhien snioment that

Tatend to comlnue to hiekd your tho dars oF the 2009 anmm! mestigy
‘Wa must recalve yotir written glatement within 14 ealapdar doys of your-
recelpt of this letter.

. » - st s mm =y 3 - -

etk of Aaserien, NELO0A-0
101 K, Tomon Kol Fiarkdle, M° SRI08
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Bell * FISMA & OMB Memarandum M-07-16 ~** P.s

sintemunnt withis 14 ealendsr
mmeﬁamWﬁmmwM

asking mmimmmmwm Yinspuich its
&wb%thmeammmnmb.
spplicable 8BC miss. :

mﬂw”ﬁnﬂ‘m&meWMwm
documentation or your weltha dmd'mmdabm

MMMWMQWW Keintin Macin Obahon, Bank of Ametien
m:mmmmmmmmmmm Hyou wouid fke to
m%‘w-ﬁ-mwmunmnmm.

Vwmm ,

Kristin Maris Obashes, NGCP
Vics Presidany/Senior Paralegal

Atiacimtent

Peenlt Rowe
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R Qonpinlsitena 3, 2, 2 &
Ttam 4 & Hextriviad Datvery In

W Print your oo sod ddows an B revoss f g
50 Mt Wa oem g fie cand 10 Witk A {1
Mt Alach i cand to fhws bsoi of ¥its audplece,
or on the it i apacs parmiis. L
1o Adido Adtasaaion TYES, wtorvery sidmpheon 10k
- 8g
D, Axitrea Lopd Bell .
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See attached.
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 FISMA & OMB Memaorandu

Donald M. and Judith A. Schwartz

“** FISMA & OMB Memorandum M-07-16 **~

November 24, 2006

Bank of America Corporation
At Shereholder Relations
100 North Tryon Street
Charlotts, NC 28255

To whom it may conoern;

We are sharsholders fn Bank of America Corpotetion. In our four asconnis at Smith
queg we have 21,128 common shares, Ses enclosed Smith Bamnsy statements

(highlighted)

Haslosed pleasa also find a proposal 1o the sharcholders of Bank of America to be
inoluded on the proxy ballot for the snnusl meeting next calendar year in 2009.

In & recent conversation with BAC's corporate headquarters we were told such ballot
questions need 10 be submitted by December 9, 2008 to be inoluded, We are thersfore
forwarding this communication by certified madl to ensure its timely arxival

We can be reached at the Floride address above after December 29, 2008, The telephons

m M-07-16 - With telephone OMB Memorandun Plsasemontaot us with sny proposed wording
or format changes that may be necessary to comply with existing corporats covenants
regarding such matters,

Reagéotﬂlﬂy tted,

’

d M. Schwartz
 oleth, G Mfﬁ#
ith A. Schwartz .

L

mg‘&l@‘

3&““

e e 10

172

- there fg ome Memorandum Uit that time we will be at “** FISMA & OMB Memorandum M-07-16 ***
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WHEREAS: The valus of Bank of America Corporation common stook hes diminished
over 75% from itu ell-time highs, and '
WHEREAS: The commoan stock dividend of Bank of Amerloa Corporation has been
reduoed by 50%, even after assuranoos by the president and CEO that it was safe, and
WHEREAS: Top tier management of Bank of America Corporation, must, in spite of a
sovere economio downturn, bear its share of the responsibility for the poor performance
of the eorporetion, : - ,
_THEREFORE, BE IT RESOLVED: That the common stockholders of Bank of America
Corporation recommend that top tier management of Bank of Amerioa Corporation
Voluntarily and temporarily 1.) reduce their salarles by 50%, 2.) furego any bonuses, and
3.) ecoopt no stook options at prices less than 50% of past all-thne high stock prices,
We further recommend that the voluntary actions listed ahove remain in effeot until such
time as 1,) the original full dividend ia restored and 2.) the price of'the common stock
reaches at lenst 509 of 1ts ali-time hiphs end remains shove that figure for zix months ar

Dol Qutth Q. W

Donald M. Schwartz Judith A Schwart



HUNTON&
WILLIAMS
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See attached.
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BankofAmerica
. 4

Largal Depriment;

Desomber 10, 2008

Delivery by Federal Express
Overnight Dellvery

Mr. Donald Schwart,
Mz, Jndith Schweriz

* FISMA & OMB Memorandum M-07-16 ***

Dear Mr. and Mrs. Schwartz:

On November 28, 2008, we received your request to include severs! stoekholder proposals in
the Corporation's 2009 ennual proxy statement. In order to properly sonsider your request,
and in mocordance with Rule 142-8 of the Scourities Exchange Act of 1934, 2y smonded
(*Rule 14a-8"), we hereby inform you of certain eligibility and provcedural defects in your
submission, &5 desaribed below. For your convenience, I have incinded a copy of Rule 14s-8
with this letter.

Rule 142-8(c) provides that a shareholder muy submit no more than one proposal for e

ghareholder’s meeting. Wa believe you have submitted multiple proposals for
inclusion in the 2009 annuml proxy statament. Accordingly, &8 required by Rule 14e-8{c) end
Rule 14g-8(f), within 14 calendsr days efter recaipt of this letter, pleass revise your
submission so thet you are submilting only one proposal.

In addition, under Ruls 14a-8(b), yon must also provide us with 8 writien statament thet you
intend to continoe to bold your securities through the date of the 2009 asmual meeting of
sharsholders. We must recelve your written statement within 14 calendar days of yowr
recaipt of this letter,

Apguin, please note that if'ws do not receivs your revised submission or your written
statement within 14 ealender daya of yaur reseipt of this letter, we may proparly exoluds your
proposal from owr 2009 proxy stetement.

Rank of Anvari, NC1002-29-01
101 £ Teyon Strnot, Chiarintts, NG £6288
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In asking you to provide the foregoing information, the Corporation does not relinquish its

right 1o later objest to fucluding your proposal on related or different grounds pursuant to
applicable SEC rules,

Please send the requested documentation to my ettention: Kristin Marie Oberhen, Bank of America

NC1-002-29-01, 101 South Tryon Street, Charlotte, NC 28255, If you would Hke to
discusy this matter with me, you qan cull me st 980-386-7483,

| Vezy traly yours,

Kristin Maria Qberhen, NCCP
Vice President/Senior Parslegal

Aftachment

Boaycled Pager
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See attached.
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Donald and Judith Schwartz

Y FISMA & OMB Memarandun M-07-16 ™

December 19, 2008

Krigtin Marie Oberhen

Bank of America Corporation
NC1-002-29-01

101 South Tryon Street
Charlotte, NC 28255

Dear Ms. Oberheu:

This is in regard to your letter of December 10, 2008. We had previously submitted a
question to be placed on the proxy for the next annual meeting. You referred to our
attempt to include “several stockholder proposals™. There was only ONE proposal: That
in light of the corporation’s poor performance that top tier management should bear some
of the financial burden. HOWEVER, I have included a revised proposal (included). Any
further arguments along the line of “several” proposals will be referred by me to the
Securities and Exchange Commission.

Also included with this letter is our statement that we intend to continue to hold our stock
through calendar year 2009.

Also, you referred to a time limit of 14 calendar days for our reply. If you will read our
original letter more closely (included), you will note that we said we would be in
Pennsylvania until December 29, 2008. Since you FedEx’ed your letter to the Florida
address, it took séveral extra days for your reply to reach us. Only an alert Florida
neighbor enabled us to get your reply at all, Although you should receive this letter
within the 14 days, we reserve the right to several extra days if you do not receive it in
the original time frame you laid out.

Respectfully submitted,

Donald M. Schg\rtz E %

dxth A. Schwartz
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REVISED QUESTION FOR PROXY BALLOT

WHEREAS: The value of Bank of America Corporation common stock has diminished
over 75% from its all-time highs, and the common stock dividend bas been reduced by
50%,

THEREFORE BE IT RESOLVED: That the shareholders of Bank of America
Corporation recommend that top tier management of Bank Of America Corporation
voluntarily and temporarily reduce their compensation in all forms by 50% until such
time ::ﬁ the stock regains a price of 50% of its all-time highs, with full dividend
restoration.

SUPPORTING STATEMENT

Top tier management of Bank of America Corporation must, in spite of the severe
economic downturn, bear its share of the responsibility for the poor performance of the
corporation. While many jobs in the corporation are being cut or eliminated and
stockholders are suffering a massive percentage income loss, the owners of the
corporation feel top management should “bite the bullet” as well.



H[JNTON& HUNTON & WILLIAMS LLP
BANK OF AMERICA PLAZA
101 SOUTH TRYON STREET

CHARLOTTE, NORTH CAROLINA 28280

TEL 704 + 378 « 4700
FAX 704 + 378 « 4890

ANDREW A. GERBER
DIRECT DIAL: 704-378-4718
EMAIL: agerber@hunton.com

FILE NO: 46123.74

December 29, 2008 Rule 14a-8
BY ELECTRONIC MAIL AND OVERNIGHT DELIVERY

Securities and Exchange Commission
Office of Chief Counsel

Division of Corporation Finance

100 F Street, N.E.

Washington, DC 20549

Re: Supplemental Letter for Stockholder Proposal Submitted by Donald M. and Judith A. Schwartz

Ladies and Gentlemen:

By letter dated December 23, 2008 (the “Initial Letter”), on behalf of Bank of America Corporation
(the “Corporation”), we requested confirmation that the staff of the Division of Corporation Finance
(the “Division”) would not recommend enforcement action if the Corporation omitted a proposal
(the “Proposal”) received from Donald M. and Judith A. Schwartz (the “Proponents”) from its
proxy materials for the 2009 Annual Meeting of Stockholders (the “2009 Annual Meeting”) for the
reasons set forth therein. The Initial Letter is attached hereto as Exhibit A.

As counsel to the Corporation, we hereby supplement the Initial Letter and request confirmation
that the Division will not recommend enforcement action if the Corporation omits the Proposal
from its proxy materials for the 2009 Annual Meeting for the additional reason set forth herein.
This letter is intended to supplement, but does not replace, the Initial Letter.

GENERAL

A copy of the Proposal is attached hereto as Exhibit B. As stated in the Initial Letter, the 2009
Annual Meeting is scheduled to be held on or about April 29, 2009. The Corporation intends to file
its definitive proxy materials with the Securities and Exchange Commission (the “Commission”) on
or about March 18, 2009.

Pursuant to Rule 14a-8(j) promulgated under the Securities Exchange Act of 1934, as amended (the

ATLANTA AUSTIN BANGKOK BEIJING BRUSSELS CHARLOTTE DALLAS HOUSTON LONDON
LOS ANGELES McLEAN MIAMI NEW YORK NORFOLK RALEIGH RICHMOND SAN FRANCISCO SINGAPORE WASHINGTON
www.hunton.com
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Securities and Exchange Commission
December 29, 2008
Page 2

“Exchange Act”), enclosed are:

1. Six copies of this letter, which includes an explanation of why the Corporation believes
that it may exclude the Proposal; and

2. Six copies of the Proposal.

A copy of this letter is also being sent to the Proponents as notice of the Corporation’s intention to
omit the Proposal from the Corporation’s proxy materials for the 2009 Annual Meeting.

SUMMARY OF PROPOSAL

The Proposal recommends “that top tier management of Bank of America Corporation [v]oluntarily
and temporarily 1.) reduce their salaries by 50%, 2.) forego any bonuses, and 3.) accept no stock
options at prices less than 50% of the past all-time high stock prices.” These actions are to remain

" in place “until such time as 1.) the original full dividend is restored and 2.) the price of the common
stock reaches at least 50% of its all-time highs [sic] and remains above that figure for six months or
more.”

ADDITIONAL REASON FOR EXCLUSION OF PROPOSAL

The Corporation believes that the Proposal may be properly omitted from the proxy materials for
the 2009 Annual Meeting pursuant to Rule 14a-8(b)(2) and Rule 14a-8(f) because the Proponents
have not provided a written statement indicating that they intend to hold their stock in the
Corporation through the date of the 2009 Annual Meeting. Rule 14a-8(b)(2) provides that in order
for the Proponents to be eligible to submit a shareholder proposal at the 2009 Annual Meeting, the
Proponents must provide a written statement that they will continue to hold their securities through
the date of the 2009 Annual Meeting. As described below, the Proponents did not provide the
required written statement and, therefore, the Proposal may be omitted from the Corporation’s
proxy materials for the 2009 Annual Meeting.

As noted above, the Proposal was received by the Corporation on November 29, 2008. The
Proponents failed to state in either the Proposal or accompanying cover letter that they intend to
hold their securities through the date of the 2009 Annual Meeting. The Corporation informed the
Proponents, by letter dated December 10, 2008 (the “Defect Letter”), of this defect in their
submission. The Defect Letter specifically requested that the Proponents provide a written
statement that they intend to hold their securities through the date of the 2009 Annual Meeting. A
copy of the Defect Letter is attached hereto as Exhibit C. The Defect Letter was sent to the
Proponents by Federal Express on December 10, 2008 (a date within 14 days of the Corporation’s
receipt of the Proposal). The Defect Letter clearly notified the Proponents that they had 14 calendar
days from their receipt of the Defect Letter to provide the requested written statement. In addition,
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the Corporation provided a copy of Rule 14a-8 with the Defect Letter. According to Federal
Express tracking records, a copy of which is attached hereto as Exhibit D, the Defect Letter was
received on December 12, 2008. As of the date of this letter, the Proponents have not responded to
the Defect Letter and, specifically, have not provided the required written statement that they intend
to hold their securities through the date of the 2009 Annual Meeting.

The Division has consistently concluded that a shareholder proposal may be properly omitted from
a company’s proxy materials pursuant to Rule 14a-8(b) and Rule 14a-8(f) where the proponent
failed provide the required written statement. See Bank of America Corporation (December 28,
2007); Harleysville Savings Financial Corporation (October 23, 2007); and Viad Corp. (March 19,
2007). Accordingly, the Proposal may be omitted from the proxy materials for the Corporation’s
2009 Annual Meeting pursuant to Rule 14a-8(b) and Rule 14a-8(f).

CONCLUSION

On the basis of the foregoing and on behalf of the Corporation, we respectfully request the
concurrence of the Division that the Proposal may be excluded from the Corporation’s proxy
materials for the 2009 Annual Meeting. Based on the Corporation’s timetable for the 2009 Annual
Meeting, a response from the Division by February 3, 2009 would be of great assistance.

If you have any questions or would like any additional information regarding the foregoing, please
do not hesitate to contact me at 704-378-4718 or, in my absence, Teresa M. Brenner, Associate
General Counsel of the Corporation, at 704-386-4238.

Please acknowledge receipt of this letter by stamping and returning the enclosed receipt copy of this

letter. Thank you for your prompt attention to this matter.

Very truly yours,

=

Andrew A. Gerber

cc: Teresa M. Brenner
Donald M. and Judith A. Schwartz
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TEL 704 » 378 *4700
FAX 704 + 378 4850

ANDREW A.GERBER
DIRECT DIAL: 704-378-4718
EMAIL: sgerber@hbunton.com

FILE NO: 46123.74

December 23, 2008 Rule 14a-8

BY OVERNIGHT DELIVERY

FIRRRCA R AT A L]

Securities and Exchange Commission
Office of Chief Counsel

Division of Corporation Finance

100 F Street, N.E.

Washington, DC 20549

Re: Stockholder Proposal Submitted by the Indiana Laborers Pension Fand
Stockholder Proposal Submitted by the American Federation of State, County &
Municipal Employees
Stockholder Proposal Submitted by Andrea Loyd Bell
Stockholder Proposal Submitted by Donald M. and Judith A. Schwartz

Ladies and Gentlemen:

Pursuant to Rule 14a-8 promulgated under the Securities Exchange Act of 1934, as amended (the
“Exchange Act™), and as counsel to Bank of America Corporation, a Delaware corporation (the
“Corporation’), we request confirmation that the Staff of the Division of Corporation Finance
(the “Division™) will not recommend enforcement action if the Corporation omits from its proxy
materials for the Corporation’s 2009 Annual Meeting of Stockholders (the “2009 Annual
Mecting”) the proposal described below for the reasons set forth herein. ‘The statements of fact
included herein represent our understanding of such facts.

GENERAL

The Corporation received: (i) several proposals and a supporting statement dated November 13,
2008 (the “TLPFE Proposals™) from the Indiana Laborers Pension Fund (the “ILPF”), (ii) a
proposal and supporting statement dated November 17, 2008 (the “AFSCME Proposals”) from
the American Federation of State, County & Municipal Employees (“AFSCME”), (iii) a revised
proposal and supporting statement dated December 2, 2008 (the “Bell Proposal”) from Andread
Loyd Bell (“Bell”) and (iv) a proposal and supporting statement dated November 24, 2008 (the
“Schiwartz Proposal”) from Donald M. and Judith A. Schwartz (“Schwartz” and ILPF, AFSCME,
Bell and Schwartz each a “Proponent”) for inclusion in the proxy materials for the 2009 Annual

ATLANTA AUSTIN BANGKOK BEUING BRUSSELS CHARLOTTE DALLAS HOUSTON LONDON
LOSANGELES MCLEAN MIAMI NEWYORK NORFOLK RALFIGH RICHMOND SAN FRANCISCO SINGAPORE WASHINGTON
www.hunfon.com
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Meeting. The ILPF Proposals, the AFSCME Proposal, the Bell Proposal and the Schwartz
Proposal (collectively, the “Proposals”) are attached hereto as Exhibit A, Exhibit B, Exhibit C
and Exhibit D, respectively. The 2009 Annual Meeting is scheduled to be held on or about
April 29, 2009. The Corporation intends to file its definitive proxy materials with the Securities
and Exchange Commission (the “Commission™) on or about March 18, 2009.

Pursuant to Rule 14a-8(j) promulgated under the Exchange Act, enclosed are:

1. Six copies of this letter, which includes an explanation of why the Corporation believes
that it may exclude the Proposals; and

2. Six copies of the Proposals.

With respect to Section 3,B. below, this letter shall also serve as my opinion of counsel. Iam
licensed to practice law in the States of North Carolina and Maryland.

A copy of this letter is also being sent to each Proponent as notice of the Corporation’s intent to
omit the Proposals from the Corporation’s proxy materials for the 2009 Annual Meeting.

SUMMARY OF THE PROPOSALS
- The ILPF Proposals

The ILPE Proposals urge the Board of Directors and its compensation committee to implement
the following *‘set of executive compensation reforms that impose important limitations on
senior executive compensation” (emphasis added):

« limits on target annual incentive compensation (bonus) to an amount no greater than one
times the executive’s annual salary;

e requirement that a majority of long-term oompénsaﬁon be awarded in the form of
performance-vested equity insttuments, such as performance shares or performance-
vested restricted shares; '

e a freeze on new stock option awards, unless the options are indexed to peer group
performance so that relative, not absolute, future stock price improvements are rewarded;

« adoption of an equity retention requirement mandating that senior executives hold for the
full term of their employment at least 75% of the shares of stock obtained through equity
awards;
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» prohibition of accelerated vesting for all unvested equity awards;

. o limits on all severance payrments to an amount no greater than one times annual salary;
and

¢ afreeze on the accrual of retirement benefits under any supplemental executive
retirermnent plan.

The ILPF Proposals were received by the Corporation via certified mail on the moming of
November 17, 2008.

The AFSCME Proposal

The AFSCME Proposal urges the Compensation and Benefits Committee of the Board of
Directors (the “Committee’) “to adopt a policy requiring that senior executives retain a
significant percentage of shares acquired tharrough equity compensation programs until two years
following the termination of their employment (through retirement or otherwise).” The
AFSCME Proposal further recommends that the Committee “not adopt a percentage lower than
75% of net after-tax shdres.” The AFSCME Proposal was received by the Corporation by
facsimile on November 17, 2008 at 5:54 p.n. Eastern Standard Time.

The Bell Proposal
The Bell Proposal requests that the

Board of Directors amend the long and short term incentive plans . . . of the
named executive officers so that no payments under any such plan for any past,
current or future periods will be made or accrued to any named executive officer
until such time as the price of Bank of America common stock rises to the
opening value on 10-6-08 and the qquarterly dividend on common stock has been
restored to a minimum of $0.64 per share and both of these values are maintained
for at least four consecutive calendar quarters. '

The Bell Proposal was originally received by the Corporation on November 18, 2008 and was
subsequently revised on December 2, 2008.
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The Schwartz Proposal

The Schwartz Proposal recommends “that top tier management of Bank of America Corporation
[v]oluntarily and texnporanly 1.) reduce their salaries by 50%, 2.) forego any bonuses, and 3.)
accept no stock opnons at prices less than 50% of the past all-time high stock prices.” These
actions are to remain in place “until such timne as 1.) the original full dividend is restored and 2.)
the price of the common stock reaches at least 50% of its all-time highs [sic] and remains above
that figure for six months or more.” The Schwartz Proposal was received by the Corporation on
November 28, 2008.

REASONS FOR EXCLUSION OF PROPOSALS

1. The ILPF Propesals—The Corporation believes that the ILPF Proposals may be properly
omitted from the proxy materials for the 2009 Annual Meeting pursuant to Rule 14a-8(c)
because the ILPF has violated the one proposal limitation.

2. The AFSCME Proposal—In the event that the ILPF Proposals are not found to be
excludable by the Division, the Corporation. believes that the AFSCME Proposal may be
properly omitted from the proxy materials for the 2009 Annual Mcchng pursuant to Rule 14a-
'8(1)(11) because the AFSCME Proposal substantially duplicates a prior proposal (i.e., the ILPF
Proposals) that will be included in the Corporation’s proxy materials for the 2009 Annual
Mesting.

3. The Bell Proposal—The Corporation believes that the Bell Proposal may be properly
omitted from the proxy materials for the 2009 Annual Meeting pursuant to (i) Rule 142-8(b) and
(f) because Bell has failed, upon timely request, to ‘provide the required ownership information to-
establish eligibility to submit a proposal under Rule 14a-8 and (ii) Rule 14a-8(i)(13) because the
Bell Proposal relates to a specific amount of dividends. In addition, the Corporation believes
that the Bell Proposal may be properly omitted from the proxy materials for the 2009 Annual
Meeting pursuant to Rules 14a-8(i)(2) and 14a-8(i)(6) because the Bell Proposal, if implemented,
would cause the Corporation to violate Del aware law, and, accordingly, the Corporation lacks
the authority to implement the Proposal. In the event that the ILPF Proposals are not found to be
excludable by the Division, the Corporation believes that the Bell Proposal may be properly
omitted from the proxy materials for the 2009 Annual Meeting pursuant to Rule 14a-8(i)(11)
because the Bell Proposal substantially duplicates a prior proposal (i.e., the ILPF Proposals) that
will be included in the Corporation’s proxXy materials for the 2009 Annual Meeting.

4. The Schwartz Proposal—The Corporation believes that the Schwartz Proposal may be
excluded pursuant to (i) Rule 142-8())(6) because the Corporation lacks the power and authority
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to implement the Schwartz Proposal and (ii) Rule 142-8(i)(13) because the Schwartz Proposal
relates o a specific amount of dividends. In addition, in the event that the ILPF Proposals are
not found to be excludable by the Division, the Corporation believes that the Schwartz Proposal
may be properly omitted from the proxy muaterials for the 2009 Annual Meeting pursuant to Rule
142-8(1)(11) because the Schwartz Proposal substantially duplicates a prior proposal (i.e., the
ILPF Proposals) that will be included in the Corporation’s proxy materials for the 2009 Annual
Meeting. Finally, in the event that the Bell Proposal is not found to be excludable by the
Division, the Corporation believes that the Schwartz Proposal may be properly omitted from the
proxy materials for the 2009 Annual Meeting pursuant to Rule 14a-8(i)(11) because the
Schwartz Proposal substantially duplicates a prior proposal (i.e., the Bell Proposal) that will be -
included in the Corporation’s proxy materials for the 2009 Annual Meeting.

1. Exclusion of the YLPF Proposals.

The ILPF Proposal consists of seven different proposals. Rule 14a-8(c) provides that each
shareholder may submit no more than one proposal to a company for a particular shareholders’
meeting. The Rule further provides that a stockholder may comply with the rule by reducing the
number of proposals to one within 14 days from notification of the defect by the company.
Notwithstanding the fact that the ILPF has framed its request in terms of one shareholder
resolution, the ILPF Proposals submitted by the ILPF violate Rule 142-8(c) because they consist
of more than one proposal and, in fact, constitute as many as seven separate proposals. The ILPF
Proposals were received by the Corporation on November 17, 2008. By letter dated November
19, 2008, the Corporation notified the ILPF that its submission violated Rule 14a-8(c) and
requested that a revised proposal be submitted to the Corporation within 14 days of the ILPF’s
receipt of the letter. A copy of the November 19, 2008 letter is attached hereto as Exhibit E, and
the evidence of the ILPF’s receipt of such letter on November 25, 2008 is attached as Exhibit F.
As of the date of this letter, the ILPF has failed to respond to the request.

The ILPF has acknowledged that the Il _PF Proposals represent more than one request by
requesting that the Corporation include the “set” of “reforms™ and by setting forth the ILPF
Proposals in seven separate bullet points. The Division has consistently taken the position that
substantially distinct proposals may not be considered a single proposal for purposes of Rule
14a-8(c). See Fotoball, Inc. (May 6, 1997) (proposals relating to a minimum share ownership of
directors, form of director compensation and business relationships between an issuer and its
non-employee directors constitute multiple proposals) and American Electric Power Company,
Inc. (January 2, 2001) (proposals relating to tenure, meetings and compensation of the board
constitute multiple proposals). Incertain circumstances, the Division has taken the position that
multiple proposals will be deemed to constitute one proposal if they are related to a single, well-
defined unifying concept. See Securities Exchange Act Release No. 12999 (November 22,
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1976). Unlike the proposals set forth in Computer Horizons Corp. (Apil 1, 1993) (proposals
unified by the concept of the elimination of takeover defenses), the ILPF Poposals represent
more than a single, well defined unifying concept. Asa result, the Corporation believes that it
may exclude the ILPF Proposals in accordance with Rule 14a-8(f)(1) becaxwse of the ILPF’s
failure to comply with Rule 142-8(c).

Although the ILPF Proposals are packaged as 2 “set of executive compensation reforms,” they
address multiple concepts that are not well defined, including both compen sation matters and
corporate governance matters. The ILPF Proposals seek to (1) limit taget zannual incentive
compensation, (2) require that a majority of long-term compensation be awrarded in the form of
performance-vested equity instruments, (3) freeze new stock option awards, (4) impose 8 75%
“hold-to-retirement” policy on shares of stock obtained through equity sawards, (5) prohibit
accelerated vesting for all unvested equity awards, (6) limit severance payrments and (7) freeze
sccrual of retirement benefits under supplemental executive retirement plaxxs. The Division has
found that even “where the comporents [of a multi-part proposal] rclatcto some central topic,
however, proposals that contemplate a variety of loosely related actionscam be excluded for
violating Rule 14a-8(c).” General Motors Corporation (April 9, 2007). See also, Torotel, Inc.
(November 1, 2006) and Compuware Corporation (July 3, 2003). Thecormponent parts of the
TLPF Proposals relate to a broad range of moatters in¢luding compensation, bonuses, stock option
grants, acceleration of equity awards, severance payments and retirement benefits. Pernitting a
proponent to submit any number of broad ranging proposals under thé umbrella of executive
compensation is contrary to Rule 142-8 and the proxy rules generally.

Under the proxy rules, if the Corporation were presenting these seven proposals as a single
proposal, the rules regarding the appropriateness of bundling votingitms would be called into
question. Rule 14a-5 requires that information included in a proxy stiement must be “clearly
presented” and the statements made shall be divided into groups accorfing to subject matter.
These seven proposals are each distinct in their application and require separate consideration by

stockholders. In addition, implementation: of these seven proposals il require separate and
distinct actions by the Corporation.

Even if the Division cannot concur that the ILFF Proposal consists of seven different
proposals, the ILPF Proposal clearly consists of more than one propssacd. In the event that the
Division does not concur that there are seven proposals identified above, the Corporation
believes there is clearly more than one, and, accordingly, all the proposals would be excludable.
See Occidental Petroleum Corporation (February 23, 1998) (the Division noting that “while it
does not necessarily agree with the Company’s assertion that the proposal contains five separate
proposals, we believe that that the proposal does contain more than one proposal”). Even if the
Division were to characterize the first six items listed above as relatingto a single concept d.e.,
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executive compensation/pay for performance), the seventh item, relating to 2 freeze on the
accrual of retirement benefits under any supplémental executive retirement plan, simply cannot
appropriately be characterized as exccutive compensation. In fact the, the AFSCME Proposal is
substantially the same as the seventh proposal. The AFSCME Proposal is appropriately
presented as a stand-alone proposal. As poted above, the supporting statement of the ILPF
Proposals focuses primarily on compensation levels, citing to “[glenerous executive
compensation plans that produce ever-escalating levels of executive compensation unjustified by
cofporate performance levels are major factors undermining investor confidence in the markets
and corporate leadership.” In addition, the TLPF Proposals cite to “serious financial losses” by
shareholders as well as the Corporation’s recent “financial and stock price performance” as a
need for the reforms. Finally, the ILPF Proposals call “for a set of more rigorous executive
compensation reforms that . .. will significantly improve the pay-for-performance features of
the Company’s plan.”

The hold-to-retirement aspect of the proposal presents an entirely different concept and is not
driven by compensation levels or pay-for-performance. As noted in the AFSCME Proposal
below, the hold-to-retirement proposal servees a different purpose than compensation levels.
“Requiring senior executives to hold asignificant portion of shares obtained through
compensation plans after the termination of employment would focus them on Bank of America.
long-term success and would better align their interests with those of Bank of America

- stockholders.” AFSCME Proposal. Tn addition, the hold-to retirement proposal is designed to
“discourage excessive risk-taking and promote long-term, sustainable value creation.” Id.
Citing a commission of The Conference Board that supported the holding requirement, the
AFSCME Proposal states that “the long-texm focus promoted thereby ‘may help prevent -
companies from artificially propping up stock prices over the short-term to cash out options and
making other potentially negative short-term decisions.™

While the ILPF may argue that the Division’s response in AT&T Wireless Services, Inc.
(February 11, 2004) (“AT&T™) is applicable because the Division found that a proposal :
requesting a wide-ranging “Commonsense Executive Compensation” program did not constitute
more than one proposal, the ILPF Proposals are distinguishable. In AT&T, a proposal had five
parts dealing with executive compensation. and the supporting statement focused on excessive
compensation levels. However, unlike the: hold-to-retirement requirement of the ILPF Proposals,
AT&T did not include an unrelated requirernent. Accordingly, while the A7'&T proposal

arguably met the single concept test, the ILPF Proposals clearly do not.

Conclusion. Based on the forgoing, the ILPF Proposals may be omitted from the proxy
materials pursuant to Rules 14a-8(c) and 14a-8(f) of the Exchange Act.
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2. Exclusion of the AFSCME Proposal.

In the event that the Division does not concur with the Corporation’s view that the ILPF
Proposals may be excluded for the reasons set forth above, the Corporation believes that the
AFSCME Proposal may be excluded for the reasons set forth below.

Rule 14a-8(i)(11) permits the exclusion from the Corporation’s proxy materials of a stockholder
proposal that substantially duplicates another proposal previously submitted by another
proponent that will be included in the Corporation’s proxy materials for the same meeting.
Proposals do not need to be identical to be ‘excluded pursuant to Rule 14a-8(i)(11). The
Commission has stated that the exclusion is intended to “eliminate the possibility of shareholders
having to consider two or more substantially identical proposals submitted to an issuer by
proponents acting independently of each other.” Securities Exchange Act Release No. 34-12598
(July 7, 1976). The Division has consistently concluded that proposals may be excluded
because they are substantially duplicative when such proposals have the same “principal thrust”
or “principal focus,” notwithstanding that such proposals may differ as to terms and scope. See,
e.g., Pacific Gas & Electric Co. (February 1, 1993). As discussed below, the principle thrust of
the relevant part of the ILPF Proposals is identical to the AFSCME Proposal.

In the event that the Division does not concur with the Corporation’s view that the ILPF
Proposals may be excluded for the reasons set forth above, the Corporation intends to include the
ILPF Proposals previously submitted by another proponent in its proxy materials for the 2009
Annual Meeting. The relevant portion of the ILPF Proposals and the AFSCME Proposal clearly
address the same issue—adoption of a 75% hold-to-retirement policy. Although the ILPF
Proposals include addjtional proposals, and in effect entirely subsume the AFSCME Proposal,
the relevant portions of the two proposals differ only slightly in implementation methodology.
The ILPF Proposals urge the adoption of a “strong equity retention requirement mandating that
senior executives hold for the full term of their employment at least 75% of the shares of stock
obtained through equity awards.” The AFSCME Proposal urges the adoption of a “policy
requiring that senior executives retain a significant percentage of shares acquired through equity
compensation programs until two years following the termination of their employment (through
retirement or otherwise).” The AFSCME Proposal further recommends that the Compensation
and Benefits Committee of the Corporation’s Board “not adopt a percentage lower than 75% of
net after-tax shares.” Although there are slight variances on the specific terms of
implementation, such as the references to a two-year period and “net after-tax shares” in the
AFSCME Proposal, it seems fairly clear that the two proposals share the same “principal thrust”
or “principal focus,” and are, thus, substantially duplicative, notwithstanding their slightly
different terminology. '
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In Honeywell International, Inc. (February 15, 2008) (“Honeywell Intemational™), the first
proposal requested the adoption of a five part “executive compensation plan® that included: (1)
the establishment of compensation targets for annual and long-term incentiv-e pay components at
or below the peer group median, (2) that majority of target long-term compensation be paid
through performance vested, not simply time vested, equity awards, (3) strategic rationale and
relative weighting of financial and non-financial performance metrics, (4) established
performance targets for each financial metric relative to the performance of peer companies and
(5) limits on the payments under the annual and performance-vested long-term incentive
components tO when the company’s performance metrics exceeds peer group median
performance. The second proposal requested that “75% of future equity cornpensation (stock
options and restricted stock) awarded to senior executives shall be performance-based.” The
Division found that the second proposal could be excluded in Honeywell Initernational because it
was substantially duplicative of the first proposal. As is the case with the AFSCME Proposal,
which is subsumed by the ILPF Proposals, the first proposal in the Honeywell International letter
subsumed the second proposal. See also, Wyeth (January 21, 2005) (the second proposal was
subsumed by the first proposal and was found to be substantially duplicative).

The Division has a long history of concluding that even substantive differences in
implementation methodology do not alter the core issues and principals that are the standard for
determining substantial duplication. In Centerior Energy Corporation (February 27, 1995), four
compensation-related proposals were submitted as follows: (1) place ceilings on executives’
compensation, tie compensation to the company’s future performance and cease bonus and stock
option awards, (2) freeze executive compensation, (3) reduce management size, reduce executive
compensation and eliminate bonuses and (4) freeze annual salaries and elirninate bonuses.
Centerior argued that “all of the ... proposals have as their principal thrust the limitation of
compensation and, directly or indirectly, linking such limits to certain performance standards.”
The Division concurred that the four Centerior proposals were substantially duplicative. In
BeliSouth Corporation (January 14, 1999) (“BellSouth™), the first proposal requested that all
incentive awards be “tied proportionately to the revenue growth at the end of the year.” The
second BellSouth proposal requested that all incentive awards be “tied proportionately to the
price of the stock at the end of the year.”” The Division concurred that the BellSouth proposals
were substantially duplicative. See also, Pacific Gas & Electric Company (February 1, 1993).
As with the proposals discussed above, while the ILPF Proposals and the AFSCME Proposal
differ in terms of implementation methodology, they clearly address the same core issue—
adoption of a 75% hold-to-retirement policy.

In addition, the Corporation believes the inclusion of the ILPF Proposals and the AFSCME
Proposal in the Corporation’s proxy matexials for the 2009 Annual Meeting would be confusing
to stockholders and, if both Proposals were approved by stockholders, would result in alternative
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and inconsistent obligations being imposed on the Corporation in order to achieve each
Proposal’s desired result. For instance, the TLPF Proposals request a different holding period
upon retirement than the ARSCME Proposal. In addition, the ILPF Proposals apply to all shares
obtained through equity awards, while the AFSCME Proposal applies only to net after-tax
shares. The ILPF Proposals further include six other proposals that would need to be
implemented if approved. The Corporation should not be required to include multiple proposals
where, if each were approved, the Board of Directors would have no way of knowing which
approach the stockholders prefer, nor wouldl the Board of Directors be able to fully implement
each Proposal due to inconsistent or conflicting provisions. Although their implementation is
somewhat different, the core issues of relevant part of the ILPF Proposals and AFSCME
Proposal are substantially the same. :

If the Corporation is required to include the ILPF Proposals in its proxy materials for the 2009
Annual Meeting, the AFSCME Proposal may be excluded from the Corporation’s proxy
materials for the 2009 Annual Mecting pursuant to Rule 14a-8(i)(11) because it is substantially
duplicative of the [LPF Proposals that were previously submitted to the Corporation.

3. Exclusion of the Bell Proposal.

A. The Corporation may omit the Bell Proposal pursuant to Rules 14a-8(b) and
14a-8(f) because the Proponent failed to provide the requested documentary

support of the Proponent’s stock ovwnership.

The Corporation believes that the Bell Proposal may be properly omitted from its proxy

materials for the 2009 Annual Meeting pursuant to Rules 14a-8(b) and 14a-8(f). Pursuant to

Rule 142-8(b), a proponent must have continuously held at least $2,000 in market value of voting
securities for at least one year prior to submitting the proposal and must continue to hold those
securities through the date of the meeting. Pursuant to Rule 14a-8(f), a registrant must request
documentary support of the proponent’s owwnership within 14 calendar days of its receipt of the
proposal, and the proponent must furnish such support within 14 calendar days of his or her
receipt of the registrant’s request.

On November 18, 2008, the Corporation received the Bell Proposal. The Corporation’s
stockholder records did not reflect that the Proponent was a record holder. Accordingly, by letter
dated November 19, 2008, a copy of which is attached as Exhibit G, the Corporation requested,
among other things, documentary support of Bell’s ownership in the Corporation. The letter was
sent certified nail, return receipt requested. Based on the return receipt received by the
Corporation, 2 copy of which is attached as Exhibit H, Bell received the letter on November 26,
2008. The November 19, 2008 letter specifically referenced the 14-day deadline and provided
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the relevant portions of Rule 14a-8. In addition, the letter stated that Bell needed to provide
documentary support that verified that “at the time yon submitted your proposal, you held at
least $2,000 in market value of the Corporation’s common stock and had held such stock
continuously for at least one year.” (emphasis added)

In response to the Corporation’s request for documentary support of Bell’s ownership, the
Corporation received a letter dated December 1, 2008 from UBS Financial Services, Inc., Bell’s
broker (the “UBS Letter”). The UBS Letter is attached hereto as ExhibitI. The UBS Letter
states, “Mrs. Andrea Loyd Bell is the trustee for the Harold Loyd Bypass Trust dated 11/01/99
that is held at UBS. The trust holds 7,132 Banc of America shares. The Trust has owned all of
‘the BAC shares longer than one year.”

To date, no other documentary support has been provided by Bell or UBS Financial Services,
Inc,

The Corporation does not believe that the UBS Letter satisfies the documentary requirements.
Under the most favorable reading of the UBS Letter, and having no reason to doubt the veracity
of the UBS Letter, the Corporation can only be certain that Bell held the required amount of
common stock continuously for “longer than one year” from December 1, 2008 (the date of the
UBS Letter). However, there is no evidlence meeting the requirements of Rule 14a-8 that verifies
Bell’s required ownership for one year prioxr to November 18, 2008 (the date the Bell Proposal
was submiitted). Based on the UBS Letter, there is no way to rule out the possibility that Bell
acquired the her shares of common stock between November 19 and November 29, 2007, which
would have made her ineligible to have submitted a proposal on November 18, 2008.

Consequently, Bell has not timely provided the required evidence to document her ownership of
at least $2,000 in market value of the Corporation’s common stock continuously for at least one
year prior to submitting the Bell Proposal.

The Division has consistently interpreted the procedural requirements under Rule 14a-8 strictly
in finding proposals excludable. See 0CA, Inc. (February 24, 2005) (proposal excludable where
proponent submitted a statement of ownership stating he had held shares “continuously since
January 8, 2004,” rather than showing ownership from January 4, 2005 [sic], the date the
proponent submitted his proposal); Unocal Corporation (February 25, 2004) (proposal
excludable where proponent submitted a statement of ownership stating she held shares
continuously from December 27, 2002 and not from December 9, 2003, the date of the
proposal’s submission); AutoNation, Inc. (March 14, 2002) (proposal excludable where
proponent with proposal dated December 10, 2001 submitted a statement of ownership stating
“he has continuously held those shares since December 12, 2000,” rather than showing
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ownership from December 10, 2000); Time Warner Inc. (January 21,2005) (proponent’s
compliance was one day late and therefore the proposal was excludable); arxd Nabors Industries
Ltd. (March 8, 2005) (proponent’s compliance was eight days late and therefore the proposal was
excludable).

Since the Proponent failed to provide the requested documentary support of her stock ownership
within the required 14-day period, she has failed to comply with the requirexments of Rules 14a-
8(b) and (f). Accordingly, the Proposal may properly be omitted fromthe Clorporation’s proxy
materials.

B. The Corporation may omit the Bell Proposal pursuant to Ruxles 14a-8())(2) and
14a-8(i)(6) because the Bell Proposal, if implemented, would cause the
Corporation to violate Delaware law, and, accordingly, the
Corporation lacks the authority to implement the Proposal.

Rule 142-8(i)(2) permits a company to exclude a proposal if the proposal would cause the
company to violate state law. Rule 14a-8(i)(6) permits a registrant to omit @ proposal from its
proxy materials if, upon passage, “the company would lack the power or authority to implement
‘the proposal.” The Bell Proposal requests that the “Board of Directors amend the long and short
term incentive plans (long and short term incentive plans shall be broadly defined and include all
group and individual plans or agreements) of the named executive officers so that no payments
under any such plan for any past, current or future periods will bemade ©r accrued to any
named executive officer.” (emphasis added) By the terms of the Bell Proposal, long and short.
term compensation plans are “broadly defiried” to include all plans andagreements. In addition,
the Bell Proposal would prohibit the Corporation from fulfilling its legally binding obligations
with respect to the payment of plan benefits for prior periods. By itsterms, implementation of
“the Bell Proposal would violate the terms of previously granted awards under any benefit plan.

As a specific example, restricted stock units and stock options, among othex forms of
compensation have been issued to senior executives under the Corporation” s 2003 Key Associate
Stock Plan. These awards are issued pursuant to a Restricted Stock Units A ward Agresment and
an Stock Option Award Agreement, respectively. Each of these agreements are governed by
Delaware law. With respect to currently outstanding awards under the 2003 Key Associate

Stock Plan, the Corporation cannot unilaterally terminate its obligations under the awards.

The Proposal would require the Corporation to unilaterally terminate its legal obligations under
outstanding Restricted Stock Units Award Agreements and an Stock Option. Award Agreements,
in breach of its contractual obligations to make payment on outstanding aw ards, all in violation
of Delaware law. The Division has consistently permitted the exclusion of stockholder proposals
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pursuant to Rules 142-8(1)(2) and 142-8(1)(6), and the predecessor to such rules, Rules 14a-
8(c)(2) and 14a-8(c)(6), if the proposals would require the company to breach existing
contractual obligations. See NetCurrents, Irsc. (June 1, 2001); The Goldfield Corporation March
28, 2001); CoBancorp Inc. (February 22, 1996); and Pico Products, Inc. (September 23, 1992).

Accordingly, it is my opinion that the implementation of the Proposal would require the
Corporation to unilaterally terminate its obligations under the Restricted Stock Units Award
Agreements and Stock Option Award Agreements, which would result in a breach of the
Corporation’s contractual obligations, in violation of Delaware law. Accordingly, the Bell
Proposal is excludable under Rules 142-8(i)(2) and 14a-8(i)(6). '

C. The Bell Proposal may be exchuded pursuant to Role 14a-8(i)(13) because it calls
for a specific amount of cash ox stock dividends.

Rule 14a-8(i)(13), and its predecessor Rule 14a-8(c)(13), provides that a shareholder proposal is
excludable if it relates to specific amounts of cash or stock dividends. '

The Bell Proposal secks to create a direct link between long and short term incentive
compensation of the named executive officers and the payment of a specific minimum dividend -
amount (i.e., $0.64 per share per quarter for four consecutive quarters). The *“quid pro quo”
nature of the Bell Proposal, which makes long and short term incentive compensation of named
executive officers dependent on a specific qquarterly dividend payment of at least $0.64 per share,
conflicts directly with Rule 14a-8(i)(13)’s prohibition on shareholder proposals seeking specific -
dividends. The Division has consistently held shareholder proposals that seek to directly link
increases in executive compensation to increases in dividends, whether directly or pursuant to a
formula, excludable under Rule 142-8(i)(13). For instance, the Division found the proposal in
Xcel Energy, Inc. (March 14, 2003) excludable pursuant to Rule 14a-8(i)(13) where the
proponent requested (i) a reduction in and cap of senior management salaries, with such salaries
to only be incrementally increased based upon percentage increases in the common stock '
dividend and (ii) a suspension of stock options and bonuses until the dividend per share was
restored to $1.50. Further, in Banknorth Group, Inc. (February 16, 1995) (“‘Banknorth™), a
proposal called for “[njo bonuses, stock aw ards, options or other forms of incentive
compensation [to] be awarded to the Company’s officers so long as the annual dividend to
shareholders remains less than the amount $1.08 per share paid in 1990.” The Division found
the Banknorth proposal excludable pursuant to Rule 14a-8(c)(13) “as a matter relating to specific
amounts of cash or stock dividends.” In Central Vermont Public Service Corporation
(November 30, 1995), the Division found a proposal “to restore the dividend to 35.5 cents a
quarter” excludable “under Rule 142-8(c)(13) as a matter relating to specific amounts of cash or
stock dividends.” See also Echlin, Inc. (October 16, 1995) (proposal requesting the freezing of
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-remuneration under certain incentive compensation, profit sharing and bonus plans until the cash
dividend was increased by 50% found excludable pursuant to Rule 142-8(c)(13) as relating to “a
specific amount of cash dividends”); Delmarva Power & Light Company (February 12, 1996)
(proposal calling for “no pay raises (nor cost of living raises) to the Board of Director [sic] or the
top twenty(20) [sic] executives of the Company in any year that dividends are not increased by at
least one cent ($0.01) per common share for that year” and “[n]o bonuses . . . unless the dividend
has increased by two cents ($0.02) per share” was found excludable under Rule 14a-8(c)(13) as it
“relates to a specific amount of cash dividends”); and Delmarva Power and Light Company
(February 21, 1995) (proposal requesting in part that increases in salary and/or compensation of
senior executives and directors be no greater than the increase in common stock dividends was
found excludable pursuant to Rule 14a-8(c)(13) as relating “to specific amounts of cash
dividends™). Unlike proposals seeking t0 establish general dividend policy, the Bell Proposal,
like the precedent discussed above, secks a specific amount of dividends and uses executive
compensation as leverage to get such dividends.

At its core, the Bell Proposal seeks the payment of a specific dividend, narnely $0.64. As the
Bell Proposal relates to a specific amonnt of dividends, it is properly excludable pursuant to Rule
14a-8(i)(13).

D. The Bell Proposal may be excluded pursuant to Rule 14a-8(i)(11) because it
substantially duplicates another proposal, which was previously submitted to the
Corporation and will be included in the proxy materials for the 2009 Annual
Meeting.

Tn the event that the Division does not coricur with the Corporation’s view that the ILPF
Proposals may be excluded for the reasons set forth above, the Corporation believes that the Bell
Proposal may be excluded pursuant to Rule 14a-8(i)(11). Rule 14a-8(i)(1 1) permits the
exclusion from the Corporation’s proxy materials of a stockholder proposal that substantially
duplicates another proposal previously submitted by another proponent that will be included in
the Corporation’s proxy materials for the same meeting. Proposals do not need to be identical to
be excluded pursuant to Rule 14a-8(i)(1 1). The Commission has stated that the exclusion is
intended to “eliminate the possibility of shareholders having to consider two or more
substantially identical proposals submitted to an issuer by proponents acting independently of
each other.” See Securities Exchange Act Release No. 34-12598 (July 7, 1976). The Division
consistently has concluded that proposals may be excluded because they are substantially
duplicative when such proposals have the same “principal thrust” or “principal focus,”
notwithstanding that such proposals may differ as to terms and scope. See, e.g., Pacific Gas &
Electric Co. (February 1, 1993). Asdiscussed below, the principle thrust of the ILPF Proposals
are the identical to the Bell Proposal.
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In the event that the Division does not concur with the Corporation’s view that the ILPF
Proposals may ‘be excluded for the reasons set forth above, the Corporation intends to include the
ILPF Proposals previously submitted by another proponent in its proxy materials for the 2009
Annual Meeting. The TLPF Proposals and the Bell Proposal clearly address the same issue—
limiting executive compensation. The ILPF Proposals urge a set of reforms, most of which seek
to limit the level of executive compensation, including among other things, limits on bonuses,
equity awards, severance and retirement benefits. The Bell Proposal similarly urges the
amendment of long and short term incentive plans of the named executive officers so that no
payments under any such plan for any past, current or future periods will be made or accrued to
any named executive officer until certain targets have been met. Although there are variances in
the specific terms and scope of implementation, the two proposals share the same “principal
thrust” or “principal focus,” and are, thus, substantially duplicative, notwithstanding that they
slightly differ as to terms.

In Honeywell International (see above), the first proposal requested the adoption of a five part
“executive compensation plan” that included: (1) the establishment of compensation targets for
annual and long-term incentive pay components at or below the peer group median, (2) that
majority of target long-term compensation. be paid through performance vested, not simply time
vested, equity awards, (3) strategic rationale and relative weighting of financial and non-financial
performance metrics, (4) established performance targets for each financial metric relative to the
performance of peer companics and (5) limits on the payments under the annual and
performance-vested long-term incentive components to when the company’s performance
metrics exceeds peer group median performance. The second proposal requesting that “75% of
future equity compensation (stock options and restricted stock) awarded to senior executives-
shall be performance-based.” In Honeywell International, the Division found that the second
proposal could be excluded because it was substantially duplicative of the first proposal. See
also, Wyeth (January 21, 2005) (the second proposal was subsumed by the first proposal and was
found to be substantially dirplicative).

The Division has a long history of concluding that even substantive differences in-
implementation methodology do not alter the core issues and principals that are the standard for
determining substantial duplication. In Centerior Energy Corporation (February 27, 1995), four
compensation-related proposals wete submitted as follows: (1) place ceilings on executives’
compensation, tie compensation to the coxnpany’s future performance and cease boaus and stock
option awards, (2) freeze executive compensation, (3) reduce management size, reduce executive
compensation and eliminate bonuses and (4) freeze annual salaries and eliminate bonuses.
Centerior argued that “all of the ... proposals have as their principal thrust the limitation of
compensation and, directly or indirectly, linking such limits to certain performance standards.”
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The Division concurred that the four Centerior proposals were substantially duplicative. In
BellSouth (see above), the first proposal reqquested that all incentive awards be “tied
proportionately to the revenue growthat the end of the year.” The second BellSouth proposal
requested that all incentive awards be “tied proportionately to the price of the stock at the end of
the year.” The Division concurred that the BellSouth proposals were substantially duplicative.
See also, Pacific Gas & Electric Company (February 1, 1993). As with the proposals discussed
above, while the ILPF Proposals and the Bell Proposal differ in terms of implementation
methodology, they clearly address the same core issue and principal—limitations on executive
compensation.

Tn addition, the Corporation believes the inclusion of the ILPF Proposals and the Bell Proposal in
the Corporation’s proxy mate ials for the 2009 Annual Meeting would be confusing to
stockholders and, if both Proposals were approved by stockholders, would result in alternative
and inconsistent obligations being imposed on the Corporation in order to achieve each
Proposal’s desired result. The TLPRProposals do not require that any dividend or stock price
targets be satisfied and represent a general and permanent policy change to limit compensation.
However, the Bell Proposal would impose temporary limitations on executive compensation that
would end once the proposed dividend and stock price targets were satisfied. Further, the ILPF
Proposals include one additional proposal that is not related to limiting executive compensation
but which would need to be implemented if approved. The Corporation should not be required
to include multiple proposals where, if each were approved, the Board of Directors would have
no way of knowing which approach the stockholders prefer, nor would the Board of Directors be
able to fully implement each Proposal due to inconsistent or conflicting provisions. Although
their implementation is somewhat different, the core issues of the ILPF Proposals and Bell
Proposal are substantially the same. . :

If the Corporation is required to approve the ILPF Proposals in its proxy materials for the 2009
Annual Meeting, the Bell Proposal may be excluded from the Corporation’ s proxy materials for
the 2009 Annual Meeting pursuant to Rule 14a-8(i)(11) because it is substantially duplicative of
the ILPF Proposals that were previously submitted to the Corporation.

4. Exclusion of the Schwartz Proposal.

A. The Corporation may omit the Schwartz Proposal pursuant to Rule 14a-8(1)(6)
pecanse it lacks the power and authority to implement the Schwartz Proposal.
Rule 14a-8(i)(6) provides that a company may omit a proposai “if the company would lack the
power or authority to implement the proposal.” The Schwartz Proposal cannot be implemented
without consent from third parties, and the Corporation cannot compel such third parties to
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comply with the terms of the Schwartz Proposal. Accordingly, the Corporation lacks the power
to implement the Schwartz Proposal.

The Schwartz Proposal recommends that “top tier management of Bank of America Corporation
[v]oluntarily and temporarily 1.) reduce their salaries by 50%, 2.) forego any bonuses, and 3.)
accept no stock options at prices less than 50% of past all-time high stock prices.” (emphasis
added) By its terms, the only way the Schwartz Proposal can be implemented is if the “top tier
management” of the Corporation “voluntarily” agrees to comply with the terms of the Schwartz
Proposal. While the Corporation does have the power to request or suggest that senior

executives voluntarily agree to the terms of the Schwartz Proposal, the Corporation has no power
to force compliance by such persons. Merely asking for the cooperation of senior executives is
not sufficient to implement the Schwartz Proposal; third parties must agree to cooperate
independently.

The Commission has acknowledged that ex.clusion under Rule 142-8()(6) may be justified where
implementing the proposal would require intervening actions by independent third parties. See
Securities Exchange Act Release No. 34-40018 (May 21, 1998). _The Division has consistently
permitted the exclusion of stockholder proposals pursuant to Rule 142-8(i)(6) where the proposal
requires third party action or consent for their implementation. See Catellus Development
Corporation (March 3, 2005) (proposal that company take certain actions related to property it
no longer owned); SCEcorp (December 20, 1995) (proposal that unaffiliated fiduciary trustees
amend voting agreements); American Home Products Corp. (February 3, 1997) (proposal
requested the company provide certain warnings on its contraceptive products that were subject
to government oversight and regulatory approval); and American Electric Power Company, Inc.
(February 5, 1985) (proposal requested the completion of a nuclear plant that was jointly owned
by two unaffiliated parties).

Based on the foregoing, the Corporation lacks both legal and practical authority to implement the
Proposal, and, thus, the Proposal may be excluded under Rule 14a-8(i)(6)-

B. The Schwartz Proposal may be excluded pursuant to Rule 14a-8(i)(13) because it
calls for specific amount of cash or stock dividends.

Rule 14a-8(i)(13), and its predecessor Rule 14a-8(c)(13), provides that a shareholder proposal is
excludable if it relates to specific amounts of cash or stock dividends.

The Schwartz Proposal seeks to create a direct link between salary levels, bonuseés and stock
option grants of top tier management of the Corporation until “the original full dividend is
restored.” While the Proponent does not expressly define this term, the Proponent’s reference to
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the Corporation’s 50% cut in dividends in October 2008 indicates that the “original full
dividend” refers to the dividend in effect imamediately prior to the October 2008 dividend cut,
which was $0.64 per share of common stock. The “quid pro quo” nature of the Schwartz
Proposal, which makes top tier management compensation dependent on a specific quarterly
dividend payment of at least $0.64 per share, conflicts directly with Rule 14a-8(i)(13)'s
prohibition on shareholder proposals seeking specific dividends. The Division has consistently
held shareholder proposals that seek to directly link increases in executive compensation to
increases in dividends, whether directly or pursuant to a formula, excludable under Rule 14a-
8(i)(13). For instance, the Division found the proposal in Xcel Energy, Inc. (March 14, 2003)
excludable pursuant to Rule 14a-8(i)(13) where the proponent requested (i) a reduction in and
cap of senior management salaries, with such salaries to only be incrementally increased based
upon percentage increases in the common stock dividend and (ii) a suspension of stock options
and bonuses until the dividend per share was restored to $1.50. Further, in Banknorth Group,
Inc. (February 16, 1995) (“Banknorth”),a proposal called for “[n]o bonuses, stock awards,
options or other forms of incentive compen sation [to] be awarded to the Company’s officers so
long as the annual dividend to shareholders remains less than the amount $1.08 per share paid in
1990 The Division found the Banknorth proposal excludable pursuant to Rule 14a-8(c)(13) “as
a matter relating to specific amounts of cash or stock dividends.” In Central Vermont Public
Service Corporation (November 30,1995), the Division found a proposal ““to restore the
dividend to 35.5 cents a quarter” excludable “under Rule 14a-8(c)(13) as a matter relating to
specific amounts of cash or stock dividends.” See also Echlin, Inc. (October 16, 1995) (proposal
requesting the freezing of remuneration under certain incentive compensation, profit sharing and
bonus plans until the cash dividend was increased by 50% found excludable pursuant to Rule
14a-8(c)(13) as relating to “a specific amount of cash dividends™); Delmarva Power & Light
Company (February 12, 1996) (proposal calling for “no pay raises (nor cost of living raises) to
the Board of Director [sic] or the top twenty(20) [sic] executives of the Company in any year that
dividends are not increased by at leastone cent ($0.01) per common share for that year” and
“[n]o bonuses . . . unless the dividend has increased by two cents ($0.02) per share” was found
excludable under Rule 14a-8(c)(13) as it ““relates to a specific amount of cash dividends”); and
Delmarva Power and Light Company (February 21,°1995) (proposal requesting in part that
increases in salary and/or compensation of senior executives and directors be no greater than the
increase in common stock dividends was found excludable pursuant to Rule 14a-8(c)(13) as
relating “to specific amounts of cash dividends”). Unlike proposals seeking to establish general
dividend policy, the Schwartz Proposal, likee the precedent discussed above, seeks a specific
amount of dividends and uses executive compensation as leverage to get such dividends.

At its core, the Schwartz Proposal secks payment of a specific dividend, namely $0.64. As the
Schwartz Proposal relates to a specific amount of dividends, it is properly excludable pursuant to
Rule 14a-8(i)(13).
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C. The Schwartz Proposal may be excluded pursuant to Rule 142-8(1)(11) because it
substantially duplicates another proposal, which was previously submitted to the
Corporation and will be included in the proxy materials for the 2009 Annual
Meeting. v

The Schwartz Proposal Substantially DupYicates the ILPF Proposals. In the event that the
Division does not concur with the Corporation’s view that neither the ILPF Proposals nor the
Bell Proposal may be excluded for the reasons set forth above, the Corporation believes that the
Schwartz Proposal may be excluded pursuant to Rule 14a-8(i)(11). Rule 14a-8(i)(11) permits the
exclusion from the Corporation’s proxy materials of a stockholder proposal that substantially
duplicates another proposal previously submitted by another proponent that will be included in
the Corporation’s proxy materials for the same meeting. Proposals do not need to be identical to
be excluded pursuant to Rule 14a-8(i)(11). The Commission has stated that the exclusion is
intended to “eliminate the possibility of shareholders having to consider two or more
substantially identical proposals submitted to an issuer by proponents acting independently of
each other.” See Securities Exchange Act Release No. 34-12598 (July7, 1976). The Division
consistently has concluded that proposals may be excluded because they are substantially
duplicative when such proposals have the same “principal thrust” or “principal focus,”
notwithstanding that such proposals may differ as to terms and scope. See, e.g., Pacific Gas &
Electric Co. (February 1, 1993). Asdiscussed below, the principle thrust of the ILPF Proposals
are the identical to the Schwartz Proposal.

In the event that the Division does not concur with the Corporation’s view that the ILPF
Proposals may be excluded for the reasons set forth above, the Corporation intends to include the
ILPF Proposals previously submitted by another proponent in its proxy materials for the 2009
Annual Meeting. The ILPF Proposals and the Schwartz Proposal clearly address the same
issue—limiting executive compensation. "The ILPF Proposals urge a set of reforms, most of
which seek to limit the level of executive compensation, including among other things, limits on
bonuses, equity awards, severance and retirement benefits. The Schwartz Proposal similarly
requests that *“top tier management of Bank of America Corporation [v]oluntarily and
temporarily 1.) reduce their salaries by 50, 2.) forego any bonuses, and 3.) accept no stock
options at prices less than 50% of the past all-time high stock prices” until certain targets have
been met. Although there are variances on: the specific terms and scope of implementation, it
seems fairly clear that the two proposals share the same “principal thrust” or “principal focus,”
and are thus, substantially duplicative, notwithstanding that they slightly differ as to terms.

In Honeywell International (see above), the first proposal requested the adoption of a five part
“executive compensation plan” that includied: (1) the establishment of compensation targets for
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annual and long-term incentive pay components at or below the peer group median, (2) that
majority of target long-term compensation be paid through performance vested, not simply time
vested, equity awards, (3) strategic rationale and relative weighting of financial and non-financial
performance metrics, (4) established performance targets for each financial metric relative to the
performance of peer companies and (5) limits on the payments under the annual and
performance-vested long-term incentive cornponents to when the company’s performance
metrics exceeds peer group median perfformance. The second proposal requesting that “75% of
future equity compensation (stock options and restricted stock) awarded to senior executives
shall be performance-based.” In Honeywell International, the Division found that the second
proposal could be excluded because it was substantially duplicative of the first proposal. See
also, Wyeth (January 21, 2005) (the second proposal was subsumed by the first proposal and was
found to be substantially duplicative).

The Division has a long history of concluding that even substantive differences in
implementation methodology do not alter the core issues and principals that are the standard for
determining substantial duplication. In Centerior Energy Corporation (February 27, 1995), four
compensation-related proposals were submitted as follows: (1) place ceilings on executives’
compensation, tie compensation to the company’s future performance and cease bonus and stock
option awards, (2) freeze executive compensation, (3) reduce management size, reduce executive
compensation, and eliminate bonuses and (4) freeze annual salaries and eliminate bonuses.
Centerior argued that “all of the . .. proposals have as their principal thrust the limitation of
compensation and, directly or indirectly, linking such limits to certain performance standards.”
The Division concurred that the four Centerior proposals were substantially duplicative. In
BellSouth (see above), the first proposal requested that all incentive awards be “tied
proportionately to the revenue growthat the end of the year.” The second BellSouth proposal
requested that all incentive awards be “tied proportionately to the price of the stock at the end of
the year.” The Division concurred that the BeliSouth proposals were substantially duplicative.
See also, Pacific Gas & Electric Compary (February 1,1993). As with the proposals discussed
above, while the ILPF Proposals and the S chwartz Proposal differ in terms of implementation
'methodology, they clearly address the same core issue and principal—limitations on executive
compensation. -

Tn addition, the Corporation believes the inclusion of the ILPF Proposals and the Schwartz
Proposal in the Corporation’s proxy materials for the 2009 Annual Meeting would be confusing
to stockholders and, if both Proposals were approved by stockholders, will result in alternative
and inconsistent obligations being imposed on the Corporation in order to achieve each
Proposal’s desired result. The ILPF Proposals do not require that any dividend or stock price
targets be satisfied and represent a general and permanent policy change to limit compensation.
However, the Schwartz Proposal would impose temporary limitations on executive
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compensation that would end once the proposed dividend and stock price targets were satisfied.
Further, the ILPF Proposals include one additional proposal that is not related to limiting
executive cornpensation but which would need to be implemented if approved. The Corporation
should not be required to include multiple proposals where, if each were approved, the Board of
Directors would have no way of knowing which approach the stockholders prefer, nor would the
Board of Directors be able to fullyimplement each Proposal due to inconsistent or conflicting
provisions. Although their implementation. is somewhat different, the core issues of the ILPF
Proposals and Schwartz Proposal are substantially the same.

If the Corporation is required to approve the ILPF Proposals in its proxy materials for the 2009
Annual Meeting, the Schwartz Proposal may be excluded from the Corporation’s proxy materials
for the 2009 Annual Meeting pursuant to Rule 14a-8(i)(11) because it is substantially duplicative
of the ILPF Proposals that were previously submitted to the Corporation.

The Schwartz Proposal Substantially Duplicates the Bell Proposal. Rule 14a-8(i)(11) permits
the exclusion from the Corporation’s proxy materials of a stockholder proposal that substantially
duplicates another proposal previously submitted by another proponent that will be included in
the Corporation’s proxy materials for the same meeting. Proposals do not need to be identical to
be excluded pursuant to Rule 14a-8()(11). The Commission has stated that the exclusion is
intended to ““eliminate the possibility of shareholders having to consider two or more
substantially identical proposals submitted to an issuer by proponents acting independently of
each other.” See Securities Exchange Act Release No. 34-12598 (July 7, 1976). The Division
consistently has concluded that proposals may be excluded because they are substantially
duplicative when such proposals have the same “principal thrust” or “principal focus,”
notwithstanding that such proposals may differ as to terms and scope. See, e.g., Pacific Gas &
Electric Co. (February 1, 1993). Asdiscussed below, the principle thrust of the Bell Proposal is
identical to the Schwartz Proposal. ‘ :

In the event that the Division does not concur with the Corporation’s view that the Bell Proposal
may be excluded for the reasons st forth above, the Corporation intends to include the Bell
Proposal previously submitted by anothex proponent in its proxy materials for the 2009 Annual
Meeting. The Bell Proposal and the Schwartz Proposal clearly address the same issue—limiting
executive compensation. In fact, the Bell Proposal and the Schwartz Proposal as very similar in
their approach. ' ,

As noted above, the Schwartz Proposdl recommends that

top tier management of Bank of America Corporation [v]oluntarily and
temporarily 1.) reduce their salaries by 50%, 2.) forego any bonuses, and 3.)




HUNTON &
WILLIAMS

Securities and Exchange Commission
December 23, 2008
Page 22

accept no stock options at prices less than 50% of the past all-time high stock
pnces . until such time as 1.) the original full dividend is restored and 2.) the
price of the common stock reaches at least 50% of its all-tnne highs [sic] and
remains above that figure for six momnths or more.

The Bell Proposal requests that the

Board of Directors amend the long and short term incentive plans . . . of the
named executive officers so that no payments under any such plan for any past,
current or future periods will be made or accrued to any named executive officer
until such time as the price of Bank of America common stock rises to the
opening value on 10-6-08 and the quarterly dividend on common stock has been
restored to a minimum of $0.64 per share and both of these values are maintained
for at least four consecutive callendar quarters.

_ Although there are slight variances on the specific terms and scope of implementation, it seems
fairly clear that the two proposals share the same “principal thrust” or “principal focus,” and are
thus, substantially duplicative, notwithstanding that they slightly differ as to terms.

In Honeywell International (see above), the first proposal requested the adoption of a five part
“executive compensation plan” that included: (1) the establishment of compensation targets for
annual and long-term incentive pay components at or below the peer group median, (2) that
majority of target long-term compensation be paid through performance vested, not simply time
‘vested, equity awards, (3) strategic rationale and relative weighting of financial and non-financial
performance metrics, (4) established perfformance targets for each financial metric relative to the
performance of peer companies and (5) limits on the payments under the annual and
performance-vested long-term incentive components to when the company’s performance
metrics exceeds peer group median performance. The second proposal requesting that “75% of
future equity compensation (stock options and restricted stock) awarded to senior executives
shall be performance-based.” In Honeywell International, the Division found that the second
proposal could be excluded because it was substantially duplicative of the first proposal. See
also, Wyeth (January 21, 2005) (the second proposal was subsumed by the first proposal and was
found to be substantially duplicative).

The Division has a long history of concluding that even substantive differences in
implementation methodology do not alter the core issues and principals that are the standard for
determining substantial duplication. In Cezterior Energy Corporation (February 27, 1995), four
compensation-related proposals were submitted as follows: (1) place ceilings on executives’
compensation, tie compensation to the connpany’s future performance and cease bonus and stock
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option awards, (2) freeze executive compensation, (3) reduce management size, reduce executive
compensation and eliminate bonuses and (4 freeze annual salaries and eliminate bonuses.
Centerior argued that “all of the . . . proposals have as their principal thrust the limitation of
compensation and, directly or indirectly, linking such limits to certain performance standards.”
The Division concurred that the four Centerior proposals were substantially duplicative. In
BellSouth (see above), the first proposal reqquested that all incentive awards be “tied
proportionately to the revenue growthat the end of the year.” The second BellSouth proposal
requested that all incentive awards be ‘tied proportionately to the price of the stock at the end of
the year.” The Division concurred that the BellSouth proposals were substantially duplicative.
See also, Pacific Gas & Electric Company (February 1, 1993). As with the proposals discussed
ahove, while the Bell Proposal and the Schwwartz Proposal differ in terms of implementation
methodology, they clearly address the same core issue and principal—limitations on executive
compensation.

In addition, the Corporation believes the inclusion of the Bell Proposal and the Schwartz
Proposal in the Corporation’s proxy materials for the 2009 Annual Meeting would be confusing
to stockholders and, if both Proposals were approved by stockholders, would result in alternative
and inconsistent obligations being imposed on the Corporation in order to achieve each
Proposal’s desired result. The Corporation should not be required to include multiple proposals
where, if each were approved, the Board of Directors would have no way of knowing which
approach the stockholders prefer, nor would the Board of Directors be able to fully implement
each Proposal due to inconsistent or conflic ting provisions. Although their implementation is
somewhat different, the core issues of the Bell Proposal and Schwartz Proposal are substantially
the same.

If the Corporation is required to include the Bell Proposal in its proxy materials for the 2009
Annual Meeting, the Schwartz Proposal may be excluded from the Corporation’s proxy materials
for the 2009 Annual Meeting pursuant to Rule 14a-8(i)(11) because it is substantially duplicative
of the Bell Proposal that was previously submitted to the Corporation.

CONCLUSION

On the basis of the foregoing and on behalf of the Corporation, we respectfully request the
concurrence of the Division that the Proposals may be excluded from the Corporation’s proxy
materials for the 2009 Annual Meeting. Based on the Corporation’s timetable for the 2009
Annual Meeting, a response from the Division by February. 3, 2009 would be of great assistance.
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If you have any questions or would like any additional information regarding the foregoing,
- . please.do nat hesitate to contact mme at 704-378-4718 or, in my absence, Teresa M. Brenner,
. Agsociate General Counsel of the Corporation, at 704-386-4238.

I Please acknow1§dg¢ receipt of this letter by stamping and returning thé enclosed re_cei;it copy of
this letter. Thank you for your prompt attention to this matter.

- Very truly yours,

 Audrew A. Gerber.

cc: , Terésa M, Brenner
. Indiana Laborers Pension Fund
" American Federation of State, Connty & Municipal Employees
Andred Loyd Bell |
. Donald M. and Judith A, Schwartz.
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INDIANA LABORERS PENSION |

P.O. Box 1587 » Terre Hante, Indlana 47608-1587
Telephone 812-238-2551 » ‘Toll Free 800-962-3158 » Fax 812-238-2553

EAIG Wit

Sent Via Fax (704) 386-6699 W ey -

November 13, 2008 NOV 17 2008
Ms. Alice Herald o om s
Deputy General Coungel and Corparate Secretery Lepmempzer
Bank of Americs Corporation
100 North Tryon Street
Bank of America Corporate Center
Charlotte, NC 28255

Near Mg, T etald,

On behalf of the Indiana Laborers Pengion Fund (“Fund”), | hereby submit the enclosed
sharsholder proposal (“Proposal”) for nslusion in the Bank of America Corporation (*Company”) proxy
statement to be circulated to Company shareholders in conjunction with the next annual meeting of
shareholders. The Proposal is submitied under Rule 14(a)-8 (Proposals of Security Holders) of the U.S.
Securities and Exchange Commission’s proxy regulations.

The Fund is the beneficial owner of approximately 38,675 sheres of the Cornpany's common
stock. which have been held continously for rnore than a year prior to this date of submission. The
Proposal it submiited in order to promote & gOvernance sysiem at the Company thet enables the Bosrd
and senop management to manage the Compamny for the loug;;gg_rpx ng;fmizing the Company's wealth
generating capacity ovar the long-term will Dest serve the intetests ofthe Company shareholders and
other important constituents of the Company’.:

The Fund intends to hold the shares tixrough the dute of the Company's next annual meeting of
shareholders. The record holder of the stock will provide the sppropriate verification of the Fund's
beneficial ownership by separate leter. Either the undersigned or a designated representative will present
the Proposal for consideration at the annual meeting of shareholders.

If you-have nny questions or wish 1o dliscusa the Proposal. please contact Jennifer O'Dell,
Assistant Director of {he LIUNA Deperiment of Corporate Affaus al (202) 942-2359. Copies of
carresponcience or a request for a “no-astion™ letter shonld be forwarded to Ms. 0'Dell at the following
address: Laborers” International Union of Noxth America, 905 16" Street, NW, Washington, DC 20008,

L}
« 1 ' IR N
Sincerely,, . . '
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Resolved: Given that Bank of America Corporation (‘Company”) is a
participant in the Capital Puchase Program esteblished under the Troubled
Asset Rollef Program ("TARP") of the Economic Emergency Stabllization Act of
2008 ("Stabilization Act”) and has received an infuslon of capital from the U.S,
Treasury, Company shareholders urge the Board of Directors and s
compengation committee fo Implement the following set of executive
compensation reforms thet impose jmportant limitations on senlor executive
compensation:

o A limit on senlor executive target annual Incentive compensation (bonus)
to an amount no grester than one times the executive's annual selary;

» A requirement that a majority of long-term compensation be ewarded In
the form of petformance-vested equity instruments, such as performance
shares or performance-vested restricted shares;

« A froeze oh hew stock option awarde to senlor executives, unless the
options are indexed to peer group performance so that relative, not
sbsolute, future stock price improvements are rewarded;

e A sirong equity retenfion requirement mandating that senfor executives
hold for the full term of thelr employment at least 76% of the shares of
stock obtained through equity awards;

« Aprohibltion on accelerated vesting for all unvested equity awards held by
senior executives;

« A limit on all senior executive severance payments to an amount no
greater than one times the executive's annual salary; and '

e A freeze on sehior executives’ acorual of retirement benefits under any
supplementsl execuiive retirement plan (SERF) malntelned bythe
Company for the beneftt of senior executives.

Supporting Statement: Many Company sharsholders are experlencing serious
financial losses related to the problems &ffiioting our nation's credit markets and
economy, The Company’s financial and stock prics performance has been
challenged by these oredit market events and their impact on the netion's
ecoriomy. The Company's participation In the Stabilization Act's TARP Is the
result of these broad capital market problems and declslons made by Company
senlor executives.

Generous exacutive compensation plans that produce ever-sscalating levels of
executive compensation unjustified by corporate performance levels are major
factors undermining Investor confidence [n the markets and corporate leadership.
Establishing renewed Investor confidence In the markets and corporate
leadership Is @ critical challenge. Congress enacted execuiive compensation
requirements for those companies participating in the Stabliization Act's TARP.
Unfortunately, we believe those executive compensation restrictions fall to
adequately address the serious shortcomings of many executive compensation
plans. This proposal calls for a set of more rigorous executive compensation
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reforms that we belleve wil significantly Improve the pay-for-performance
features of the Company’s plan and help restore investor confidence. Should
existing employment agreements with Company senior executives [mit the
Board's abllity to Implement any of these reforms, the Board and fts
compensation committee is urged to implement the proposed reforms to the
greatost extent possible. Atthis critlcally important time for the Company and our
natiorv’s economy, the benefits efforded the Company from participation In the
TARP justify these more demanding executive compensation reforms.
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Exhibit B
AFSCME.
We Make America Happen
Committes ] EM PI-OYEES PENS'ON PLA“
Gerald YV, McEntes 1} i
Wiiam Lucy
Budveard } Kellas November 17, 2008
Kathy J.Sacloman
Henry C. Scholf
' Overnight Mail and Tel er (704) 386-5083

Beank of America Corporation

101 South Tryon Street, NC1-002-29-01

Charlotte, North Carolina 28255

Attention: Alice Herald, Deputy General Counse{ and Corporate Secretary

Dear Ms. Herald:

On behalf of the AFSCME Employees Pension Plan (the “Plan™), I write
to give notice that pursuar to the 2008 proxy statement of Bank of America (the
“Company”) and Rule 14s-8 imnder the Securities Exchange Act of 1934, the Plan
intends to present the attached proposal (the “Proposal®) at the 2009 aniual
meeting of shareholders (the **Annual Meeting”). The Plan is the beneficial owner
of 78,372 shares of voting corumon stock (the “Shares™) of the Company, and has
held the Shares for over one year, In eddition, the Plan intends to hold the Shares
through the date on which the Annual Meeting is held. o

The Proposal is attached. I represent that the Plan or its agent infends to
appear in person or by proxy at the Annual Meeting to present the Proposal. 1
declare that the Plan has no ““material interest™ other than that believed to be
shared by stockholders of the Company generally. Please direct all questions or
correspondence regarding the Proposal to Charles Jurgonis at (202) 429-1007.

Sincerely,

Vo & A5

GERALD W. McENTEE
Chairman

Enclosure

American Federation of State, County and Municipal Employees, AFL-CIO
’ mﬁ% TEL (10378142 FAX(207) 7854606 1625 L Sorect, NW.Washingseon, D.C-20036-5687
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RESOLVED, that stockholders of Bank of Ameriea Corporation (“Bank of
America™) urge the Compensation and Benefits Committee of the Board of Directors (the
“Committec™) to adopt a policy requiring that senior executives retain & significant
percentage of shares acquired through equity compensation programs until two years
following the termination of their employment (through retirement or otherwise), and to
teport to stockholders regarding the policy before Bank of America 2010 annual meeting
of stockholders. The stockholders recotamend that the Committee not adopt & percentage
lower than 75% of net after-tax shares. The policy should address the permissibility of
transactions such as hedging transactionis which are not sales but reduce the risk of loss to

the executive.

SUPPORTING STATEMENT

Equity-based compensation is an important conponent of senior executive
compensation at Baok of Ametica. According to Bank of America 2008 proxy statement,
most of the total annual compensation. opportunity for exectitive officers is provided in
stock. . :

‘ We believe there is 4 link between shareholder wealth and executive wealth that
correlates to direct stock ownership by executives. According to an analysis conducted
by Watson Wyait Worldwide, companies whose CFOs held more shares generally
showed higher stock returns and better operating performance. (Alix Stuart, “Skin in the
Game,” CFO Magazine (March 1, 2008))

Requiring senior executives to hold a significant portion of shares obtained
through compensation plans after the termination of employment would focus them on
Bank of America long-term success arxd would better align their interests with those of
Bank of Ametica stockholders, In the <ontext of the current fimancial crisis, we believe it
is imperative that companies reshape their compensation policies and practices to .
discourage excessive risk-taking and promote long-term, sustainable value creation. A
2002 report by a commission of The Conference Board endorsed the idea of a holding
requirement, stating that the long-tersna. focus promoted thereby “may help prevent
companies from artificially propping wp stock prices over the short-term to cash out
options and making other potentially Tegative short-tarm decisions.”

Bank of America has & minimuan stock ownership guideline requiring directors
and executives to own a certain number of shares of Bank of America stock. The
directors and executives covered by the policy bave five years in which to comply. We
believe this polity does not go far enowgh to ensure that equity compensation builds
executive ownership. We also view & retention requirement approach as superior to a
stock ownership guideline because 2 guideline loses effectiveness once it has been

satisfied. .

We urge stockholders to vote for this propesal.
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December 2, 2008

Kristin Marie Oberhey

Bank of America Corporation
NCI-002-29-01

101 South Tryon Strest
Charlotte, NC 28255

Dear Ms. Oberhen:

Thank you for your response to my shareholder proposal, The information you provided
was very helpful, I received your leiter on. November 26, 2008.

Attached please find my revised proposal ‘which is in response o your position that my
original submission actually contained myultiple proposals. I would like this revised
propossl to be included in the proxy statexnent for the 2009 Arnual Meeting of
Stockholders. . ,

With regard to the “record” holderissue you will recelve a letter from UBS under
separate cover that should provide the information you requested. This letter was mailed
from their offices in Atlanta, Ga o Deceanber 1, 2008, For your convenience I have
attached of copy of the letter you will recelive from UBS.

Regarding my intentions to hold tie sheres please consider this letter as my ‘written
statement that, in accordance with Rule 14a-8(b), it is my intention to continue to hold
the shares through the date of the 2009 meeting of sharcholders.

Thank yov,

Lo Flell
Andrea Loyd B

Harold Loyd By Pass Trust

U/w DTD 11/1/99
Andres Loyd Bell Trustee

** FISMA & OMB Memorandum M-07-16 **~
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BANK OF AMERICA SHAREHOLDER PROPOSAL

PROPOSAL: To approve a proposal to request that the Board of Directors amend
the long and short term incentiveplans (long and short term incentive plans shall
be broadly defined and include all group and individual plans or agreements) of the
nemed executive officers so thatno pacyments under any such plan for eny past,
current or future periods will bemade or accrued to eny named executive officer
until such time as the price of Baik of America common stook rises to the opening
value on 10-6-08 and the quarterly dividend on common stock has been restored to
o minimum of $0.64 per share and both of these values are maintained for at least

four consecutive calendar quarters.

SUPPORTING STATEMENT: On October 6-7, 2008 compeny management took
deliberate actions that resulted in » significant reduction in shareholder value,
These actions included offering spproximately 455 million shares of common
stock priced at $22 per share which was significently below the market value and
reducing the quarterly dividendt0 50.32 from $0.64. While these actions may be in
the Jong term best interest of the company, it would be inconsistent and
inappropriate for named executives to profit while shareholders suffer. Therefore
the purpose of this proposal isto align executive's interests with those of the
shareholders by requiring thet ponamed executive officer accrues or receives any
value from any varigble pay amangement until such time as the lost shareholder

value has been restored. .

Ancres Loyd Bell 12/2/2008
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Donald M. and Judith A. Schwartz

** FISMA & OMB Memorandum M-07-16 **~

November 24, 2006

Benk of America Corporation
Attn: Shareholder Relations
100 North Tryon Street
Charlotte, NC 28255

To whom it may concerm;

We are shareholders in Bank of America Corporation. In our four accotuits at Smith
Barney we have 21,128 common shares, See enclosed Smith Bamey statements
(highlighuted).

Enclosed please also find a proposal to the shareholders of Bank of America to be
included on the proxy ballot for the anriual mesting next calendar year in 2009.

In & recent conversation with BAC's corporate headquarters we wers told such ballot

questions need 1o be submitied by December 9, 2008 to be inaluded. We are therefore
forwarding this communication by certified mail to ensure its imely arrival.

We can be reached at the Florids address sbove after December 29, 2008, The telephone
misOMB Memorandumunﬂlfhat’ﬁme we will be at * FISMA & OMB Memorandum M-07-16 =
“ FISMA & OMB Memorandum M-07-16 *** with*tb}‘é@hmo_MBMemorandummmm us with any proposed wording
or format changes that may be necessary to comply with existing corporate covenants
regarding such matters,

Respectfully sub

ald M. Schwartz

weleth G

dith A. Schwartz

0,82 PN

-
1eazQ
“\‘%‘?’uam 308
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WHERIEAS: The value of Benk of Amerioa Corporation common stock hes diminished
over 75% fron its all-time highs, and

WHEREAS: The common stock dividend of Bank of America Corporation has besn
reduced by 50%, even after asswunces by the president and CEO that it was safe, and
WHEREAS! Top tier management of Bank of America Corporation, must, in spite ofa
severe cconomic downturn, besr its share of the responsibility for the poor performance
of the corporation,

THERBFORE, BE 1T RESOLVED: That the common stockholders of Bank of America
Corporation recommend that top tier management of Bank of America Corporation
Voluntarily and temporarily 1) reduce their salaries by 50%, 2.) forego any bonuses, and
3.) accept no stock options at prices less than 50% of past all-time high stock prices,

We farther recommend that the volontary actions listed shove remain in effect until such
time as 1.) the original full dividend is restored and 2,) the price of the common stook
reaches &t lenst 50% of #ts all-time highs end remains above that figure for six months ar

Jondhy, CUFL futels . Sl

Donald M. Schwartz Judith A. Schwartz
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Bankof Americ
Logal Departmont
November 19, 2008
Delivery by US Mail
Retarn Recelpt Requested

Indiana Laborers' Pension Fund
o/ Leborers® Intemational Union
of North Americt

Attention: Ms. Jennifer O*Dell
905 16 Street NW

Washington, DC 20006

Re: ea oratlo " opation"

Dear Me, O"Dell:

On November 17, 2008, we received Indiapa Laborers’ Ponsion Fund's (“Fund”) request to
include several stockholder proposals inthe Corporation’s 2009 annual proxy stetement. In
order to properly consider the Fund’s request, and In accordance with Rule 142-8 of the
Securities Exchange Act of 1934, a5 anended (“Rule 14a-8"), we hereby inform you of
cortein eligibility and procedural defects in the Fund’s submission, a3 described below. For
your convenience, I have Included a copyof Rule 14a-8 with this letter.

Rule 14a-8(c) provides that & sharcholder may” submit no more than onc proposal for &
particular shaveholder's mesting. We believe the Fund has submitted multiple proposals for
inclusion 1n the 2009 annual proxy statement. Accordingly, ss required by Rule 142-8(c) and
Rule 14a-8(E), within 14 calendar day efter receipt of this letter, please revise the Fund's
submission #0 that the Fund i3 submitting only one proposal,

Our records do not reflect that the Fund is the “record™ holder. of their shares of the
Corporation's common stock, In stondsnce with applicable rules of the Seourities and
Exchange Commission ("SEC"), please send & ‘wvritten statement from the “record” holder of
the Fund's shares, verifying that, et thetine the Fund submitted thelr proposel, the Fund held
at least $2,000 in market value of the Coporaticn’s commen stock and had held such stosk
continuously for at least one year. Plesse note that }f we do not recelve such decumentation
within 14 calendar days of your recsipt of this letter, we may properly exclude the Fund®s
proposal from our-proxy statement. :

Agaln, please note that if we do not rective the Fund's revised submission and thelr
ownership doumentation within 14 calendar days of your receipt of this letter, we may

properly exclude the Fund's propogel fiom our 2009 proxy statement. .. . . o . e e
Bk of Amorior, NO}002-88-01
101 8. Tryon Btroo, Chnrlotte, NG PR2ES

Rorded Famy

14
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In asking the Fuud to provide the foregolag information, the Corporation does not relinquish
its right to later object to including the Fuad's proposal on related o different grounds
pursuant to applicable SEC rules, :

Please send the requested documentation o my attention; Kristin Marie Oberheu, Bank of America

Corpbration, NC1-002-29-01, 101 South Tryon Strreet, Charlotte, NC 28255, If you would like to
discuss this matter with me, you can call me at 980-386-7483,

Very truly yours,
Wdtwn Manie Qborheo—

Kristin Marie Oberhen, NCCP
Vice President/Senior Paralegal

Attachment

Rocyded Paper
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Exhibit F

SENDER: COMFLETE TH.S SECTION

= Camplata items 1, 2, and 3. Also complats

Rexu 4 if Rastricted Delivary 1a desimd.

X Print your pame end address on the euess
S0 thet we can retum tha card to your

B Atiegh this cad to ffis back of the mallpeoe,
or ortha tront If space pannits.

1. AZicis Addvpasad tod

Indiaoa Laborers® Pension Fund

/o Laborers® Dnternational Union of
North America

Aftn: Ds, Jeanifer O°Dell

905 16™ Street NW &:ﬂnmm a
Washington, BC 20006 CT Fegistarnd Elnmf::uhmmm
| Clismamas Ooon
4. Restroted Detboay? (Srsa Fos) O ¥es
aficlo Number '
B o e kg 7004 11L0 0007 142k ?71h

25 Form 38111, Febouary 2004 Damostio Rem Rscalpt
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- Exhibit G

Bell “** FISMA & OMB Memorandum M-07-16 *** e.2

Logn) Deportmant

Noveml?ar 19, 2008

Delivery by US Mall
Return Receipt Requested

Ms. Andrea Loyd Bell
*** FISMA & OMB Memorandum M-07-16 ***

Re: nk gf orl ion (the *¥ roti

Dear Ms. Bell:

BankofAmerica

%

On November 18, 2008, we received your request to include several stockhiolder proposals ln
the Corposations 2009 annual proxy statemexat. In order 1o properly consider your request,
mad in accordance with Rule 14a8 of the Securities Exchango Act of 1934, as amended

(“Rule 14a-8™), we hereby inform you of cestain eligibility and procedursl

defects in your

submission, as described below. Fer your conwenlence, 1 havo includod a copy of Rule 14a-8

whth this letter.

Rule 14a-8(c) provides that a sharsholder miny submit no mare than one proposal for a
particular shareholder's mesting. We belleve you have submitted multiple propasals for

inclusion ih the 2009 annual proxy sutement. Accordingly,
Rule 142-8¢f), within 14 calendar days aRfer receipt of thiz fetter,

_submission so that you are submitting only one proposal.

Our records do not reflect that you are the wrecord™ holder of

as required by Rule 14a-8¢c) and
please revise your

ur shares of the Corporation’s

common stock. In accordance with epplicable rules of the Sccurities and Exchange
Commission ("SEC™), ploase sexd a writtena ~ statement {rom thy “tecord™ holder of your

least one year, Plcase nots that if we do not recsive such documentation wihin 14 ealendar
days of your recelpt of this letter, ws may properly exclude your proposal from our proxy

smtement

In addition, under Rule 142-8(b), yéu must nlso provide us wiih a writien saicmant that you
Intend to continue to hold your securitles through the dato of the 2009 annual meeting of
shereholders. Wa must receive your writen statement within 14 calendar days of your.

recelpt of this Jetter.

- V ews mpeeran wae v s wmmee -

Stantk rof Amoeehen, NEH-n0--0
101 8, Tryun Binwsl, Cloudolle, NC* SRS

Tergriad tuie

14
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Bell “** FISMA & OMB Memorandum M-07-16 *** pP.3

Again, please note that if we do aot rescive your revised submission, your ownership
documentation or your written statement within 14 ealendar days of your recelpt of this letter,
we may properly exslude your proposal frum our 2009 proxy statement.

1n asking you to provide the forcgoing information, the Corporation does not relinquish its

right to ater object to including your propsal on related or different grounds pursuant to -
spplicable SEC rles. :

Please send the requested decimentation to my sitention: Kristin Marie Oberhen, Bank of Ameriea

jon, NCI-002-29-01, 101 Sovth Tryon Street, Charlotts, NC 28255. Ifyou would like to
dlscuss this mutter with ne, you can call me at ©80-386-7483.

Very troly yourt,

Kristin Marie Oberben, NCCP
Vice Prasident/Senior Paralegal

Atiachment




i

ibit H

Ex

23.Dec-2008 08:39 AM Bank of America 704 3861670

SEMNDZR: COAMWLETE THIS SECTION

M Camplste ftema 1, 2, axd S Alsg camplat
ttem 4 il Residotad Delvary kv desired. #¢ 0 agent
M Print your neme and adiress on the neverse
so thet wa can feturn the card 10 you.
X Aftach this card to the beok of ths malplecs,
or on the front ¥ space gammils.
1. Atide Adirssad t: ﬂmmmmm ™
;EJ §g\| "
M. Andrea Loyd Bell .
» 8 GeniceTypa ; '
= X Catfied 4@ [ Bxqrosa ball
= ClRegiteed  E Rolum Recolpt for Mexchandien
j OmsundMsl 0 GOD
= 4. Fastdeled Dalivesy? (Extm Foe) )]
2. Articie Nomber <
Wmmm 7008 11RO DOA7 42k 709
PS Fam 38171, February 2004 Dicsnastic Retum Receipt T03EIAEDA1540




05-Dec-2008 02:43 PM Bank of America 704 3861670

&% UBS

Pecembser 1. 2008

Bank of Amerles
Kristin Marie Obarhau
101 8 Tryon Strest
Chariolte, NG 28286 |

Dear Kriatin,

Mra. Andres Loyd Baft is the tnigtee toms Harald Lnyd
st UBS, The trust hoids 7,132 Bang of America,

Exhibit I

UBS5 Fipancal Sanviees Int,
3453 Peatfree RY, WS

Tmstdlhd 11501/68 that Is heid
st has owned all of the BAC

sharss longer than ons yerr. if you haw ey queeﬁonspleau wlmou»;owm

sincarsly,

Wﬁ*}m'

Leonard Star, CIMA
Sanigr Vics Presidant-Invesimsnis
Advigory & Brokerage Servioes

cc: Andres Loyt Bull

L Prasrial Sarvioe b, b o udeidiany of UBS AR.

3/3
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See attached.
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Donald M. and Judith A. Schwartz

*** FISMA & OMB Memorandum M-07-16 ***

November 24,2006

Bank of America Corporation
Attn: Shareholder Relations
100 North Tryon Street
Charlotte, NC 28255

To whom it may concern:

We are shareholders in Bank of America Corporation. In our four accounts at Smith
Barney we have 21,128 common shares., See enclosed Smith Bamey statements
(highlighted).

Enclosed please also find & propossl to the shareholders of Bank of America to be
included on the proxy ballot for the annual meeting next calendar year in 2009,

In & recent conversation with BAC's corporate headquarters we were told such ballot
questions need to be submitted by December 9, 2008 to be included, We are therefore
forwarding this communication by certified mail to ensure its timely arrival.

We can be reached at the Florids sddress above after December 29,2008, The telephone
thigreAs OMB Memorandum Until ¢hat time vwe will be at “* FISMA & OMB Memorandum M-07-16 ***
* FISMA & OMB Memorandum M-07-16 *with telephone oM Memorandum Rlemse-sontact us with any proposed wording

or format changes that may be necessary to comply with existing corporate covenants
regarding such matters,

Respectfully submitted,

Dometiid

Donald M. S;hwartz
e &M’%‘
ith A, Schwartz

m‘gﬂﬁ‘w
%0 Q2 NN

S
a0 52
WEN N 30N
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WHEREAS: The value of Bank of America Corporation common stock has diminished
over 75% from its all-time highs, and

WHEREAS: The common stock dividend of Bank of America Corporetion has been
reduced by 50%, even after assurances by the president and CEO that it was safe, and
WHEREAS: Top tier management of Bank of America Corporation, must, in spite of a
severe economic downturn, bear is share of the responsibility for the poor performance
of the corporation,

THEREFORE, BE IT RESOLVED; That the common stockholders of Bank of America
Corporation recommend that top tier management of Bank of America Corporation
Voluntarily and temporarily 1.) reduce their salaries by 50%, 2.) forego any bonuses, and
3.) accept no stock options at prices less than 50% of past all-time high stock prices,

We further recommend that the voluntary actions listed above remain in effect until such
time as 1,) the original full dividend is restored and 2,) the price of the cormon stock
reaches at least 50% of its all-time highs and remains ahove that figure for six months or

Touth, & Qe @ ol

Donald M. Schwartz Judith A. Sehwartz
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See attached.
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BankofAmerica

<

Legal Depariment.

December 10, 2008

Delivery by Federal Express
Overnight Delivery

Mr. Donald Schwartz,
Mrs. Judith Schwartz

*** FISMA & OMB Memorandum M-07-16 ***

Re: Bank of America Corporation (the " Caorporation')
Dear Mr. and Mrs. Schwartz:

On November 28, 2008, we received your request to include several stockholder proposals in
the Corporation’s 2009 annual proxy statement. In order to properly consider your request,
and in accordance with Rule 14a-8 of the Securities Exchange Act of 1934, as amended
(“Rule 142-8"), we hereby inform you of certain eligibility and procedura! defects in your
submission, as described below. For your convenience, I have included a copy of Rule 14a-8
with this letter.

Rule 14a-8(¢) provides that a shareholder mayy submit no more than ons proposal for a
particular shareholder’s meeting. We believe: you have submitted multiple proposals for
inclusion in the 2009 annual proxy statement, Accordingly, as required by Rule 14a-8(c) and
Rule 14a-8(f), within 14 calendar days after receipt of this letter, pleass revise your
submission so that you are submitting only one proposal.

In addition, under Rule 14a-8(b), you must also provide us with a written statement that you
intend to continue to hold your securities through the date of the 2009 anmual meeting of
shareholders. We must receive your writen statement within 14 calendar days of your
receipt of this letter.

Again, please note that if we do not recefve your revised submission or your written
statement within 14 calendar days of your receipt of this letter, we may properly exclude your
proposal from our 2009 proxy statement.

Bank of America, NC1-002-28-01
101 & Tryan Btvast, Charlotte, NC 28266

Itocyelod Papor
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In asking you to provide the foregoing information, the Corporation does not relinquish its
tight to later object to including your proposal on related or different grounds pursnant to
applicable SEC rules.

Please send the requested documentation to my attention: Kristin Marie Oberhen, Bank of America
Corporation, NC1-002-29-01, 101 South Tryon Street, Charlotte, NC 28255, If you would like to
discuss this matter with me, you can call me at 980-386-7483.

Very traly yours,
o ﬂm ;

Kristin Marig Oberheu, NCCP
Vice President/Senior Paralegal

Attachment

Raooyvied Paper



