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Dear Mr Mueller

This is in response to your letter dated February 222013 concerning the shareholder

proposal submitted to Bank of America by Stephen Johnson and Martha Thompson On

February 152013 we issued our response expressing our informal view that Bank of America

could not exclude the proposal from its pruxy materials for its upcoming annual meeting You

have asked us to reconsider our position Alter reviewing the information contained in your

letter we find no basis to reconsider our position

Copies of all of the correspondence on which this response is based will be made

available on our website at httJ/www.sec.ov/divisioas/corpfln/cf-noaction/14a-8.shünL For

your reference brief discussion of the Divisions infbrmal procedures regarding shareholder

proposals is also available at the same website address

Sincerely

Jonathan Ingram

Deputy Chief Counsel

cc Mike Lapham

Responsible Wealth

mlapbamresponsibleweaIth.org
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Office of Chief Counsel

Division ofCorporatlon Finance

Securities and Exchange Coninaission

100 Street NE

Wasbington DC .Q549

Re Rank ofArnerca Corporation

ReconsiderOlion Request Regarding me Stockholder Proposal ofStephen Johnson

and Martha Thompson

Securities ExchangeAct oJi94Ruie 14a-8

Ladies and Gentlemen

On January 2013 we submitted letter the Initial Request on behalf of our client

Bank of America Corporation the Company notifying the staff of the Division of

Corporation Finance the Staff of the Securities and Exchange Commission that the

Company intended to omit from its proxy statement and form ofproxy for its 2013 Annual

Meeting of Stockholders collectively the 2013 Proxy Materials stockholder proposal

the Proposal and statements in support thereof received fromStephen Johnson and

Martha Thompson the Proponents regarding the Companysiise oftreasury funds for

political contributions

The Initial Request indicated our belief thatthe Proposal could be excluded from the 2013

Proxy Materials pursuant to Rules 14a-8i3 and l4a-81XI because the Proposal is

impermissibly vague and inde.tlntte so as to be inherently misleading and because the

Proposal substantially duplicates another stockholder proposal previously submitted to the

Company that the Company intends to include In the 2013 Proxy Materials On February

2013 Responsible Wealth submitted letter to the Staff on behalf of the Proponents

responding to the Initial Request the Response Letter On February 152013 the Staff

issued response to the Initial Request stating that it was unable to concur in our view that

the Company may exclude the Proposal under Rules 14a-8i3 and 14a-8il We

hereby request reconsideration of the Staffs February 15 2013 response

The Proposal requests that the Companys Board of Directors study the feasibility of

adopting policy prohibiting the use of treasury funds for any direct or indirect political

contributions intended to influence the outcome oan election or referendum Immediately
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preced ngtheResoiv.ed clause of the Proposal the supporthig statements tO ic rOpoi

Bank of Americas political action committee and employees have given $1684

million to fhderal candidates for office since the 2002 election cycle Center for

Responsive Politics At the state level the Bank its subsidiaries and employees

have given over $84 million to candidates since 2003 An unreported amount was

expended to ballot referenda political convention host committees trsde association

political spending and/or Otherp litically oriented recipients

growing number ofompazues have discontinued political spending either directly

or through third parties Sustainable Endowments institute

The Response Letter states that the funds is well.estabiished and well

understood and that any reasonable stockholder or company official would understand that

treasury funds refers to funds controlled by the Company and is synonymous with

corporate.funds The Staffs response states that it is unable to conebide that neither the

shareholders voting on the Proposal itor the Company in implementing the Proposal would

be able to determine with any reasonable certainty exactly what actions or measuret the

PmposaL re4uires

The tetnt treasut fluids is eentra aspect ofthe PrOposaL Cf Dell inc avail Mar.30

2012 concurring in the exclusion under Rule I4a-81iX3 of stockholder proposal

requestmg that the company include in its proxy materiaLs stockholders director nominees

who satisfy SEC Rule 14a-8b eligibility requirements on the basis that the proposal did

riot describe the eligibility reqwrements which were central aspect of the proposal In

the context of political spending the source and amount of funding and the purposes for

which funds are being used are critical issues with some commenters being concerned with

independent political expenditures some bemg concerned oriiotwith funding through

tssuer-sponsoted but employee-funded political action committees and some bemg

concerned with all forms of direct or mdlrect contributions that are funded or coordinated by

coflxrattons Thus without an understanding of the meaning of the ti treasui

stockholders cannot know the scope of activities that the Proposal is asking the Company to

consider suspendirig
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Thete is no basis for the assertion the Response Letter that the term treasury funds is

well-established and well understood nor is any well understood meaning of the term

evident frc.mn the iaignage of the Proposl and supporting ents The Proposal

specifically addresses mdirci pohtieal spending and the supporting statements indicate that

the Proposals reference to indirect pendlng is intended to encompass spending by trade

associatwusL and the Companys Political Action Committees IAC3s2 Neither of these

situations falls within the definition of treasumy funds suggested in the Response Letter

With respect to indirect spending through trade associations the funds are controlled by the

trade assocIation not tire Company and it is each mdividual trade association that makes the

decisions on how members dies wifl be spent in connection with.political actvities Witi

Google search the term treasury funds does not yield definition of the tenn or

reference that reflects this purportedily well understood meaning rather Google

search resulis in list of references to things such as mutual funds that myest in

Treasury securities and information about tire Department of the Treasurys

Troubled Asset Relief ProgramTARP Searches the on-line version of Memam
Websters dictionary BmYahoo Macks Law Online and lnyestopedia similarly

pro ucenc definition

The Response Letter attempts to respond to the fact that PAC funds not fit well within

its definition of treasury fluids by asserting
that PAC funds are one type of indirect

political spending that is not intended to be addressed by the Proposal whereas other

types of indirect political spending addressed in the same paragraphin the supporting

statements are intended to be encompassed by the Proposal However in single

paragraph the supporiiirg statements address spending by the Companys PACs spending

by the Company its subsidiaries and employees at the state level and indirect spending

through trade associations We believe this attempt to parse out various types of political

spending addressed in the Proposal and its supporting statements through distinctions that

are not explained or apparent in the Proposal further demonstratea the Proposals use of

vague and ambiguous terms Neither stockholders considering the Proposal nor the

Company ifit were to try to implement the Proposal can tell what type of spending would

and woimldnt be addressed der theProposal

Moreover the Supporting Statement to the Proposal advocates thatthe Company cease

both direct political giving and giving by trade associations and other non-profits

Notably political action committees typically are tax-exempt non-profits under Section

527 of the Interiial Revenue Code Thus shareholders reading the Proposal and its

supporting statements would expect the Proposals restriction on the use of treasury

funds to apply to the Companys PACs notwithstanding the assertions in the Response
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respect to the Companys PACs by law the Company is prohibited from directly

contnlrnting to the PACs and mstead the PAC program is funded Through employees

voluntary personal contributions Thus the PACs funds are not corporate funds under the

standard proposed in the Response Letter These two examples also dnonslrate that the

Response Letters claim that thetenu funds cmtroiled by the Company is synonymous

with corporate funds is Inaccurate The thet that the Piuponents are unable to provide

definition of the term treasury funds that is consistent with the various possible sources of

political spending that are addressed in their Proposal and Supporting Statements

demonstrates that the term treasury funds is impermissibly vague and indefinite under Rule

t4a-8iX3

The Staff precedent set forth in EQT Corp avail Ian 232013 which is cited in the

Response Letter is distinguishable froni the No-Action Request As the Response Letter

accurately states the proponents In EQT Corp submitted proposal much like the current

Proposal and the Staff did not permit its exclusion under Rule 14a-81X3 Bowever RQT
Corp vagueness argument focused on the phrase use oftreasury funds emphasis added
not on the term treasury funds itself Thus the Stans denial must be read as response to

the ambiguity of the manner in winch treasury funds were to be used rather than to the

ambiguity of thieterm treasury funds As well the no-action request in EQT Corp did not

offer any substantive arguments concerning the vagueness of the phrase use of treasury

funds but instead merely mentioned the phrase while devoting its argument to other

phrases and terms such as indirect pohtical contributions and feasibility study This the

StafFs rejection of the companys Rule 14a-8i3 argument should not be accorded undue

weight with
respect to the term at Issue in the Proposal For the foregoing reasons and the

reasons set fbrth in the Initial Request we continue to believe the Proposal properly may be

excluded om the 2U Pt.oxy aterials under Rule 14a-8i3

Finally in responding to our view That the Proposal suhstantiaily dullcates an dier

received proposal referred to in the Initial Request as the Fund Proposal the Response

Letter does not refute the sutularities between the two proposals that were detailed in the

Initial Request Both proposals present stockholders the same opportunity to address

whether or not they are concerned with direct and mdirect corporate political spending and

thus have the same principal thrust and focu Both seek reports to stockholders with the

Fund Proposal seeking report on political spending as deThied by whether or not the

spending is deductible and the Proposal seeks report on the feasibthty of
ceasing political

spending The fact that the two proposals vary in the type of information that they request
be

presented to stockholders does not alter the fact that they present stockholders the same

opportunity to indicate whether or not they are concerned with the Company engaging

direct and indirect political spending in light of the considerations raised in both proposals



GIBSON DUNN

.c oiChiefCounsºi

Division of C.xporatiOn Finance

February 22 2013

PageS

Thus consisten with the Staffs previcus biterpretation of Rule l4a4IX1 and tbe

precedents cited in the Initial Request we contirnie to believe that the Proposal niay be

.xaluded under 1b1e 14a-8 because it is substantially iupiiadve of the Fund Pposai

CONCLUSICN

Based ipon th goiüganslysis we.respeetiy req .est that the Staff ieconsider its

February 152013 response and concur that it will take no action if the Company excludes

the Proposal from its 2013 Proxy Materials In addition we respectfully inform the Staff that

the Company currently plans to begn nnting the 2013 Proxy Materials on or about

March 15 20l3andwewouldappreciate receM.g a.response befOre thatdate

We worddbe appy to provide you with any additional inforwi ton and answer any

questions that you niay have regarding this subject Correspondence regarding this letter

should be sent to sbareholderproposaisgibsondunn corn If we can be of any further

assistance in this matter please do not hesitate to call me at 2029554671 orJemrnufer

Bennett the Companys Associate General Counsel and Assistant Corporate Secretary at

9$522
Sincerely

Ren..Jd OMeUer

Jennier.E Bennett sank of America Corporation

Mike Lapham Responsible Wealth

MthaThprnison

1O1463Q23


