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Re: Bankof America Corporation Availability:

Incoming letter datedJanuary5,2015

DearMr. Mueller:

This is in responseto your letter datedJanuary 5, 2015concerning the shareholder
proposal submitted to Bank of America by David C.Fischer.We also received letters
from the proponent on January 6,2015 andFebruary 9,2015.Copies of all of the
correspondenceon which this responseis based will be made available on our website at
http://www.sec:goy/divisions/corpfin/cf-noaction/14a-8.shtml. For your reference, a
brief discussion of the Division's informal proceduresregarding shareholderproposals is
also available at the samewebsite address.

Sincerely,

Matt S.McNair

Special Counsel

Enclosure

ec: David C.Fischer

*** FISMA OMB. Memorandum M-07-16 ***



February 11,2015

Response of the Office of Chief Counsel
Division of Corporation Finance

Re: Bank of America Corporation
Incoming letter dated January5,2015

The proposal relates to a bylaw amendment.

There appearsto be some basis for your view that Bank of America may exclude
the proposal under rule 14a-8(f). We note that the proponent appearsto have failed to

supply, within 14 days of receipt of Bank of America's request, documentary support
sufficiently evidencing that he satisfied the minimum ownership requirement for the
one-year period as required by rule 14a-8(b). Accordingly, we will not recommend
enforcement action to the Commission if Bank of America omits the proposalfrom its
proxy materials in reliance on rules 14a-8(b) and 14a-8(f).

Sincerely,

Norman von Holtzendorff

Attorney-Advisor



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Financebelievesthat its responsibilitywith respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8],aswith other matter underthe proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
andto determine,initially, whetheror not it maybe appropriatein a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
underRule 14a-8,the Division's staff considersthe information furnished to it by the Company
in support of its intention to excludethe proposalsfrom the Company'sproxy materials,aswell
as anyinformation furnished by the proponent or the proponent'srepresentative.

Although Rule 14a-8(k) does not require anycommunications from shareholders to the
Commission'sstaff, the staffwill always considerinformation concerning alleged violations of
the statutes administered by the Commission,including argument asto whether or not activities
proposedto be taken would be violative ofthe statute or rule involved. The receipt by the staff
of suchinformation, however, should not be construed as changing the staff's informal
procedures andproxy review into a formal or adversary procedure.

It is important to note that the staff's andCommission'sno-action responses to
Rule 14a-8(j) submissionsreflect only informal views. The determinations reached in these
no-action letters do not andcannot adjudicate the merits of acompany's position with respect to
the proposal. Only a court such asa U.S.District Court can decide whether a company is
obligated to include shareholders proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action,does not preclude a
proponent,or anyshareholder of a company,from pursuingany rights he or she mayhave
againstthe company in court, shouldthe management omit the proposalfrom the company's
proxy material.



From: Verizon *** FISMA OMB Memorandum M-07-16 ***

Sent: Monday,February 09, 2015 8:28 PM
To: shareholderproposals
Subject: Fwd: Bank of America Corporation-Stockholder Proposal of DavidC Fischer

Further to my previous correspondence,I have been unable to obtain from Fidelity Brokerage
Services confirmation that its clearing broker hoids BACshares equal to the number in my Fidelity
account. (Seeattached correspondence.)I would appreciate any assistance you canprovide.

Thank you.

David C.Fischer



DAVID C_.FISCHER

*** FISMA OMB Memorandum M-07-16 ***

December 11, 2014

Fidelity Brokerage Services LLC

Dear Sir/Madam:

In accordance with Securities and Exchange Commission Rule 14a-8, please provide
me with a statement from your clearing broker, National Financial Services LLC
("FNS"),as follows:

As of November 22, 2014, David C.Fischer held, and has continuously
held for at least one year, 1,224 shares of Bank of America Corporation
common stock.

If NFS cannot confirm my individual holdings, please provide the above statement to
me in your name and the following statement from NFS:

As of November 22, 2014, we have held and continuously held, for at
least one year, for the account of Fidelity Brokerage Services LLC, 1,224
shares of Bank of America Corporation common stock.

I would appreciate receiving a copy of any statement by FNS by email at
*** FISMA OMB Memorandum M-07- as soon as possible, in addition to the ordinary channel.

Cordially,

David C.Fischer



Personal Investing P.O.Box 770001
Cincinnati, OH 45277-0045

December 16,2014

David C.Fischer

*** FISMA OMB Memorandum M-07-16 ***

Dear Mr. Fischer:

Thank you for contactingFidelity Investments.This letter is in responseto your recent
request for information regarding your shares of Bank of America (BAC). I appreciate the

opportunity to respond.

Please accept this letter as written confirmation you bought 400 shares of BAC on August 30,
2004,which brought your total sharesto 1,224shares.There hasbeenno activity in this
position andyour accountcurrently holds 1,224shares of BAC.

I hopeyou find this information helpful. If you have any questions regarding this issue or
generalinquiries regardingyour account,please contact a Fidelity representative at 800-544-
6666 for assistance.

Sincerely,

Maria Giordullo
Client Services Specialist

Our File: W923417-11DECl4

Fidelity Brokerage Services LLC.Members NYsE.sIPC.



DAVID C.FISCHER

*** FISMA OMB Memorandum M-07-16 ***

January 5, 2014

Fidelity Brokerage Services LLC
PO Box 770001
Cincinatti OH 45277-0045
ATTN: Maria Giordullo

Your file W923417-llDEC14

Dear Ms.Giordullo:

Thank you for your response to my inquiry. It does not fully respond to my request or
the requirements of Securities and Exchange Commission Rule 14a-8. In addition to
the information that you provided, please provide me with a statement from your
clearing broker, National Financial Services LLC, as follows:

As of November 22, 2014, we have held and continuously held, for at
least one year, for the account of Fidelity Brokerage Services LLC, 1,224
shares of Bank of America Corporation common stock.

I would appreciate receiving a copy of any statement by FNS by email at

*** FISMA OMB Memorandum M-07-16as soon as possible, in addition to the ordinary channel.

Cordially,

David C.Fischer



2Sl2015 CommunicationCenter iFidelity inveshnents

14em: FideUty Search by symbol or keyword
Tor David C.Fischer

Subject: InformaEon you requested «#2371004-8882461#»

Date: 0144£2015 1:50PM

öeerMr liinan

Thankyoufor contacting Fideity investmentsregarding yourBankOf America(BAC)shares.I appreciatethe opportunityto respond.

The letter attached from December 16.2014 la whatwe are able to write regarding theshares of BAC in your account.Please accept this in Eeuof the language you
provided.

I hope youfindthis Informationhelpful.If youhaveanyquestions regarding this issue er generalinquiriesregarding youraccount,pleasecontact a Fidetity
representative at 800614.6666forassistance.

Sincerely,

MariaGiorduHo

High NetWorthOperations

FidelityBrokerage ServicesU.C,MembersNYSE,SIPC.

2371004·868246.1#> _.. .

Attachrnent: # Fischer.pdf |

DearMr.Fisher:

Thankyou for contacting Fidelity Investments regarding your Bank OfAmerica (BAC)shares.1appreciate the opportunity to respond.

The letter attached from December16,2014 iswhat we areable to write regarding the shares of BACin your account, Pleaseacceptthis in lieu of the
languageyouprovided.

I hopeyou find this information helpful.If you haveany questions regarding this issue or general inquiries regarding your account, pleasecontact a Fidelity
representative at 800-544-6666 for assistance.

Sincerely,

Maria Giordullo

HighNet Worth Operations

Fidelity BrokerageServicesI,l.C,Members NYSE,SiPC.

2371004-8682461#»

hilos•J/servicemessages.fidenty.corn/RGwlantdonessageCenter?# 1/1



DAVID C.FISCHER

*** FISMA OMB Memorandum M-07-16 ***

,January ZU, ZU L'†

Fidelity Brokerage Services LLC
One Destiny Way
Mail Zone: WA1M
Westlake TX 76262
ATTN: Norman Ashkenas,

Chief Compliance Officer

Dear Mr.Ashkenas:

I own shares of Bank of America Corporation in an IRA held with Fidelity Brokerage
Services. I wish to have a proposal included in BAC's proxy statement and have
requested and received written confirmation from Fidelity of the amount of BAC shares
held in the account for the requisite period, i.e.,more than a year.

However, as you may be aware, because Fidelity is an introducing broker, Securities
and Exchange Comminnian rules require that your clearing broker confirm that it has
held the same number of shares for the account of Fidelity for the requisite period.
Accordingly, I have requested, but have been unable to obtain, from Fidelity the
following statement from National Financial Services:

As of November 22, 2014, we have held and continuously held, for at
least one year, for the account of Fidelity Brokerage Services LLC, 1,224
shares of Bank of America Corporation common stock.

Recognizing that this is a request with which Fidelity personnel dealing with retail
customers are likely to be nnfamiliar, I would appreciate your arranging to provide me
with the required statement from FNS. As time for my submission of the statement to
BAC is running short, I'd appreciate receiving it as soon as reasonably practicable, by

ISMA OMB Memorandum M-07-19 ja addition to ordinary channels.

For your reference, my latest correspondence was from Maria Giordullo, Fidelity
Brokerage Services LLC, PO Box 770001, Cincinatti OH 45277-0045, file W923417-
11DEC14.

Cordially,

David C. Fischer



DAVID C.FISCHER

*** FISMA OMB Memorandum M-07-16 ***

January 29, 2014

Fidelity Brokerage Services LLC
One Destiny Way
Mail Zone: WA1M
Westlake TX 76262

900 Salem Street

Smithfield RI 02917

ATTN: Norman Ashkenas,
Chief Compliance Officer

Dear Mr.Ashkenas:

Further to my January 20, 2015 letter (copy enclosed), I would appreciate your
advising whether you can provide me the information I requested. For your
convenience, in case you are not familiar with them, I am enclosing copies of the
Securities and Exchange Commission rules requiring that I submit to Bank of America
the information I have requested.

As I mentioned in my last letter, time for my submission of the statement to BAC is
remninn: short. I'd anoreciate receiving it as soon as reasonably practicable, by email

***NSMA OMB Memorandum M-07-1i6in addition to ordinary channels.

Cordially,

. David C.Fischer



DAVID C. FISCHER

*** FISMA OMB Memorandum M-07-16 ***

January 6, 2014

Office of Chief Counsel °

Division of Corporate Finance
Securities and Exchange Commission
100 F Street, NE
Washington DC 20549

Re: Bank of America Corporation
Stockholder Proposal of David C. Fischer
Securities Exchange Act of 1934--Rule 14a8

Gentlemen/Mesdames:

I believe that Bank of America Corporation is misinterpreting Rule 14a-8(f)(1), which
reads as follows:

The company may exclude your proposal, but only after it has notified
you of the problem, and you have failed adequately to correct it. Within
14 calendar days of receiving your proposal, the company must notify
you in writing of any procedural or eligibility deficiencies, as well as of
the time frame for your response. Your response must be postmarked, or
transmitted electronically, no later than 14 days from the date you
received the company's notification. ...

As the Company concedes, I responded to its Deficiency Notice within 14 days from my
receipt of it. The Rule requires a "response," but does not require the purported
deficiency to be corrected, within that period, and the first sentence of the Rule does
not specify a precise cure period. A strict reading of the Rule is appropriate, inasmuch
as the Company seeks to exclude my proposal, notwithstanding that I have
unquestionably established beneficial ownership of a sufficient number of shares to be
eligible to submit it.

As stated in my December 23 email, I am continuing to inquire with my broker to
obtain all information necessary to establish my eligibility to submit the proposal.
Given brokerage firms' apparent unfamiliarity with the requirements of Rule 14a-8, it
is unreasonable to require that all purported deficiencies be corrected within the 14-

day period. As long as I am continuing to pursue the required information, and the
Company is not prejudiced by the delay, I believe the quoted language should be
construed exactly, to require a response, but not necessarily a complete cure, within
the 14 days.

Inasmuch as the Company files its definitive proxy information at the end of March of
each year, I believe that sufficient time remains for me to attempt to obtain the



required information, without imposing undue burdens on the Company, should it
ultimately be required to include the proposal in its proxy statement. In that
regard, I waive the requirement that additional bases for exclusion be submitted to
you no later than 80 days before filing of the definitive proxy material. Cf,Rule 14a-
8(j)(1).

Cordially,

David C.Fischer

2



G I BSON D U N N Gibson, Dunn & Crutcher LLP

1050 Connechcul Avenue, N,W

Washmston, DC 20036 5306
Tel 70?.955.850Ó

www.gibsondunn.com

RonaldO.Mueller
Djiect +1 202,955.8671
Far +1 202,530.9569
RMueller@gibsondunn.com

VIA FeMAIL

Office of Chief Counsel

DivisionofCorpontion Finance
Securities andExchange Commission
100F Street,NE
Washington,DC 20549

Re: Bank ofAmerica Corporation
Stockholder Proposal ofDavid C.Fischer
Securities Exchange Act of1934-Rule i4a-8

Ladies and Gentlemen:

This letter is to inform you that our client,Bankof AmericaCorporation (the "Company"),
intendsto omit from its proxy statementand form of proxy for its 2015Annual Meeting of
Stockholders (collectively, the "2015 Proxy Materials")a stockholder proposal (the
"ProposaF')andstatementsin suppott thereof received from David C.Fischer (the
"Proponent").

Pursuantto Rule 14a-8(j),we have:

• filed this letter with the Securities andExchange Commission(the "Commission")
no later than eighty (80) calendar daysbefore the Company intends to file its
definitive 2015 Proxy Materials with the Commission; and

• concurrently sentcopies of this correspondenceto the Proponent.

Rule 14a-8(k) andStaff Legal Bulletin No.14D (Nov.7,2008)("SLB 14D")provide that
stockholder proponents are required to send companiesa copy of any correspondencethat the
proponents elect to submit to the Commission or the staff of the Division of Corporation
Finance(the"Staff'). Accordingly, we are taking this opportunity to inform the Proponentthat
if the Proponent elects to submit additional correspondenceto the Commission or the Staff
with respect to this Proposal,a copy of that correspondenceshould be furnished concurrently
to theundersignedon behalf of the Company pursuant to Rule 14a-8(k) and SLB 14D.

hehegrarineenantente Atto4eeeš*Rancisco - oh engapore,Wesygtorhyn



RSON DUNN

Office of Chief Counsel

Division of Corporation Finance
January5, 2015
Page2

THE4NOEOSAL

The Proposal requests that the Company amendits bylaws to limit the authority of the
Company and its stockholders to pay plaintiffs' attorney fees arising from derivative actions
and other actions against the Company, including its directors, officers andother agents. A
copy of the Proposal, as well as related correspondence from the Proponent, is attached to this
letter as Exhibit A.

MASIS39RExcLUStoN

We hereby respectfully request that the Staff concur in our view that the Proposal may be
excluded from the 2015 Proxy Materials pursuant to Rule 14a-8(b) and Rule 14a-8(f)(1)
because.theProponent failed to provide the requisite proof of continuous ownership in
responseto the Company's proper æquest for such informatiotd

BatmaROUND

The Proponent submitted a copy of the Proposal on November 22, 2014, which was delivered
to the Company on November 24, 2014. See Exhibit A. The Proponent's submission
contained a number of deficiencies,including a failure to provide verification of the
Proponent's continuous ownership of the requisite number of Company sharesfor at least one
year as of the date the Proponent submitted the ProposaL Rather, the Proponent included a
statement from Fidelity Brokerage Services LLC ("Fidelity"), dated November 18,2014 (the
"Fidelity Letter"), which stated that the Proponent "hasheld 1,224 shares of the position BAC
(Bank of America Corporation Stock) since 01/22/2009." Id. The Company reviewed its stock
records,which did not indicate that the Proponent was the record owner of any shares of
Company securities.

Accordingly, on December 4, 2014, which was within 14 daysof the date on which the
Companyreceived the Proposal, the Company sent the Proponent a letter notifying him of the
Proposal's procedural deficiencies as required by Rule 14a-8(f) (the "Deficiency Notice"). In
the Deficiency Notice, attached hereto asExhibit B, the Company informed the Proponent of

I We also believe there are other bases under Rule 14a-8(i) for exclusion of the Proposal.
We are addressingonly the procedural matters addressed in this letter at this time because

we do not believe the Proponent hasdemonstrated that he was eligible to submit the
Proposal for inclusion in the 2015 Proxy Materials, but we reserve the right to raise the
additional bases for exclusion.



GlBSON DUNN

Office of Chief Counsel

Division of Corporation Finance
January 5, 2015
Page3

the requirements of Rule 14a-8 and explained how he could cure the procedural deficiencies.
Specifically, as relevant here, the Deficiency Notice:

4 standtheederships uirementraf)|6iléi4a-4(1);

explained the types of statements or documentation necessary to demonstrate
beneficial ownership under Rule 14a-8(b),including "awritten statement from the
'record' holder of your shares(usually a broker or a bank) verifying that you
continuously held the required number of Company sharesfor the one-year period
preceding and including November 22,2014";

e stated that the Fidelity Letter "is insufficient because it verifies ownership between
January 22, 2009 andNovember 18,2014, rather than for the one-year period

preceding and including November 22,2014, the date the Proposal was submitted
to the Company" and"because it doesnot state that the shares were held
continuously during the required one-year period";

e instructed the Proponent that, "[t]o remedy these defects, you must obtain a new
proof of ownership letter verifying your continuous ownership of the required
number of Company sharesfor the one-year period preceding and including
November 22, 2014,the date the Proposal was submitted to the Company"; and

a informed the Proponent that his response had to be postmarked or transmitted
electronically no later than 14calendar days from the date on which the Proponent
received the Deficiency Notice.

See Exhibit B. The Deficiency Notice also included a copy of Rule 14a-8 and SEC Staff Legal
Bulletin No. 14F (Oct. 18,2011) ("SLB 14F"). The Deficiency Notice was delivered to the
Proponent via FedEx at 8:51 a.m.on December 5,2014. See Exhibit C.

On December 16,2014, the Proponent respondedto the Deficiency Notice by email with
information regarding the status of his purported attempts to cure the noticed procedural
deficiencies. The letter enclosed with the Proponent's email (the "Response," attached hereto
as Exhibit D) cured one of the deficiencies identified in the Deficiency Notice by confirming
the Proponent's intent to hold the required number of Company sharesthrough the date of the
Company's 2015 Annual Meeting of Stockholders. With respect to the deficiencies identified
in the Deficiency Notice regarding the Proponent's continuous ownership of the Company's
shares for the required one-year period, the Response stated:



GIBSON DUNN

Office of Chief Counsel
Division of Corporation Finance
January5,2015
Page 4

I requested an advice from National Financial Services,LLC, the clearing
broker for Fidelity Brokerage Services,LLC, with respect to my continuous
ownership for at least one year before and including November 22,2014 of
1,224 shares of Bank of America ('BAC') common stock. I was told today that
the request is still being processed.

SeeExhibit D.

The deadline to respond to the Deficiency Notice passedon December 19,2014. On
December23, 2014, four days after the deadline for responding to the Deficiency Notice,the
Proponent transmitted another email to the Company, which enclosed a letter from Fidelity
Tnvestments reporting on the Proponent's purchase of 400 shares of Company stock in 2004
and stating that "[t]here has been no activity in this position and your account currently hold
1,224sharesof BAC." See Exhibit E. The Companyhas received no further correspondence
from the Proponent or his brokers regarding the Proposal or proof of the Proponent's

ownership of Company stock.

ANALYSIS

The Proposal May Be Excluded Under Rule 14a-8(b) And Rule 14a-8(f)(1) BecauseThe
Proponent Failed To Establish The Requisite Eligibility To Submit The Proposal.

The Company may exclude the Proposal under Rule 14a-8(f)(1) because the Proponent did not
substantiate his eligibility to submit the Proposal under Rule 14a-8(b) by providing the
information described in the Deficiency Notice. Specifically, even though the Deficiency
Notice clearly requested proof of ownership "for the one-year period preceding and including
November 22, 2014,the date the Proposal was submitted to the Company," the Proponent
failed to timely submit such proof. While the Proponent claimed on December 16,2014 that
Fidelity was in the process of providing the requestedproof, the period to timely submit such
proof lapsed on December 19,2014. As of today, the only proof of the Proponent's ownership
of Company stock is the Fidelity Letter, which doesnot establish that the Proponent has
continuously held the requisite amount of stock for the requisite ownership period.

Rule 14a-8(b)(1) provides, in part, that "[i]n order to be eligible to submit a proposal, [a
stockholder] must have continuously held at least $2,000 in market value, or 1%,of the

company's securities entitled to be voted on the proposal at the meeting for at least one year by
the date [the stockholder] submit[s] the proposaL" Staff Legal Bulletin No. 14(July 13,2001)
("SLB 14") specifies that when the stockholder is not the registered holder, the stockholder "is
responsible for proving his or her eligibility to submit a proposal to the company," which the
stockholder may do by one of the two ways provided in Rule 14a-8(b)(2).



GIBSON DUNN

Office of Chief Counsel

Division of Corporation Finance
January5,2015
Page5

Rule 14a-8(f) provides that a company may exclude a stockholder proposal if the proponent
fails to provide evidence of eligibility under Rule 14a-8,including the beneficial ownership
requirementsof Rule 14a-8(b), so long as the company timely notifies the proponent of the
problem and the proponent fails to correct the deficiency within the required time. In addition
Staff Legal Bulletin No, 14G (Oct. 16,2012) ("SLB 14G") provides specific guidance on the
mannerin which companies should notify proponents of a failure to provide proof of
ownership for the one-year period required under Rule 14a-8(b)(1). SLB 14G expresses
concem that companies' notices of defect may not adequately describe the defects or explain
what a proponent must do to remedy defects in proof of ownership letters. It then states that,
going forward, the Staff·

will not concur in the exclusion of a proposal under Rules 14a-8(b) and
14a-8(f) on the basis that a proponent's proof of ownership does not cover the
one-year period preceding and including the date the proposal is submitted
unless the company provides a notice of defect that identifies the specific date
on which the proposal was submitted and explains that the proponent must
obtain a new proof of ownership letter verifying continuous ownership of the
requisite amount of securities for the one-year period preceding and including
such date to cure the defect. We view the proposal's date of submission as the
date the proposal is postmarked or transmitted electronically.

The Company satisfied its obligations under Rule 14a-8 and SLB 14Gby transmitting to the
Proponent in a timely manner the Deficiency Notice, which set forth the information listed
above and attached a copy of both Rule 14a-8 and SLB 14F,and which identified the specific
date on which the proposal was submitted andprovided the explanation required under SLB
14G. Specifically, the Deficiency Notice stated that the Fidelity Letter "is insufficient because
it verifies ownership between January 22, 2009 andNovember 18,2014, rather than for the
one-year period preceding and including November 22, 2014, the date the Proposal was
submitted to the Company" and "becauseit does not state that the shares were held
continuously during the required one-year period." See Exhibit B.

The Staff consistently has grantedno-action relief to registrants where proponents have failed,
following a timely and proper request by a registrant, to furnish adequate evidence of
continuous share ownership for the precise one-year period preceding and including the
submission date of the proposal. For example, in Starbucks Corp. (avail. Dec. I 1,2014), the
proponent submitted the proposal on September 24, 2014 and, despite receiving clear
instructions in a deficiency notice, provided a broker letter that only established continuous
ownership of company securities for one year as of September 26, 2014. The Staff concurred
in the exclusion of the proposal, noting that "the proponent appears to have failed to supply,



GIBSON DUNN

Officeof Chief Counsel

January5,2015
Page6

within 14 days of Starbucks' request, documentary support sufficiently evidencing that it
satisfied the minimum ownership requirement for the one-year period asrequired by rule 14a-
8(b)." See also PepsiCo, Inc. (Albert) (avail. Jan.10,2013) (letter from broker stating
ownership for one year as of November 19,2012 was insufficient to prove continuous
ownership for one year as of November 20,2012, the date the proposal was submitted);
Morgan Stanley(avail. Jan.15,2013) (letter from broker stating ownership for one year as of
November 6, 2012 was insufficient to prove continuous ownership for one year as of
November 9, 2012, the date the proposal was submitted); Verizon Communications Inc. (avail.
Jan.12,2011) (first broker letter stating ownership "for more than a year" asof November 16.
2010 was insufficient to prove continuous ownership for a year preceding and including
November 17,2010, the proposal submission date, andsecond broker letter furnished by
proponent was untimely and similarly worded); Union Pacific Corp. (avail. Mar.5,2010)
(broker letter, stating ownership for the year preceding and including November 17,2009,was
insufficient to prove continuous ownership for proposal submitted on November 19,2009);
General Electric Co, (Randall) (avail. Dec. I6, 2009)(resubmitting a proposal under a revised
cover letter, which had been backdated one day to coincide with a broker letter confirming
ownership for at least one year as of October 27,2009, was insufficient to prove continuous
ownership for a year preceding and including October 28, 2009, the proposal submission date).

Here, the Proponent submitted the Proposal on November 22, 2014. Therefore, the Proponent
had to verify continuous ownership for the one-year period preceding and including this date,
i.e.,November 22, 2013 through November 22,2014. The Deficiency Notice clearly stated the
necessity to prove continuous ownership "for the one-year period preceding and including
November 22,2014, the date the Proposal was submitted to the Company." In doing so, the
Company complied with the Staffs guidance in SLB 14G by informing the Proponent that the
Fidelity Letter "is insufficient because it verifies ownership between January22, 2009 and
November 18,2014, rather than for the one-year period preceding and including November 22,
2014, the date the Proposal was submitted to the Company" and "because it does not state that
the shareswere held continuously during the required one-year period." See Exhibit B. In
responseto the Deficiency Notice, however, the Proponent merely advised that a request for
proper proof of ownership was "still being processed." See Exhibit D. The 14-day deadline to

timely respond to the Deficiency Notice passedon December 19,2014. As with the untimely
response in Verizon Communications Inc., the Proponent's December 23, 2014 correspondence
was received after the 14-day deadline for responding to the Deficiency Notice, despite the
Deficiency Notice's clear instruction that the Proponent's response had to be postmarked or
transmitted electronically no later than 14 calendar days from the date on which the Proponent
received the Deficiency Notice. Therefore, the only timely proof of ownership provided by the
Proponent was the Fidelity Letter that accompaniedthe Proposal. This letter, dated November

18,2014, contains only a brief statement that "Client has held 1,224shares of the position BAC
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(Bank of America Corporation Stock) since 01/22/2009." Thus, this statement does not
confirm continuous ownership of Company stock and leaves a four-day gap between
November 18,2014,the last day of stock ownership addressed in the Fidelity Letter, and
November 22,2014,the date the Proponent submitted the Proposal to the Company.

Accordingly, consistent with the precedent cited above, the Proposal is excludable because,

despite receiving timely andproper tiotice pursuant to Rule 14a-8(f)(1), the Proponentfailed to
supply, within 14 daysof receipt ofthe Company's request,documentary support sufficiently
evidencing that he continuously owned the required number of Company sharesfor the one-

year period preceding and including the date the Proposal was submitted to the Company, as
required by Rule 14a-8(b).

ÖÛNOLOSION

Based upon the foregoing analysis, we respectfully requestthat the Staff concur that it will take
no action if the Company excludes the Proposal from its 2015 Proxy Materials pursuant to
Rule 14a-8(b) and Rule 14a-8(f)(1).

We would be happy to provide you with any additional information andanswer any questions
that you may have regarding this subject. Correspondence regarding this letter should be sent
to shareholderproposals@gibsondunn.com. If we can be of any further assistancein this
matter, please do not hesitate to call me at (202)955 8671 or Jennifer E.Bennett, the
Company's Associate General Counsel andAssistant Corporate Secretary, at (980) 388-5022.

Sincerely,

RonaldO.Mueller

Enclosures

cc: Jetnifer E.Bennett,Bankof AmendeCorporation
David C.Fischer
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***FISMA & OMB Memorandum M-07-16***

November 22,MR

Corporate Secretary

Hearst Tower OPRCEOFTHE
214 North Tryon Street
NC1-027-20-05 NOV2 5 20R
Charlotte NC 28255

CORPORATESECRETARY
Dear Corporate Secretary:

Please include the following proposal in the proxy statement for the Company%

2015 annual meeting:

"Bylaw Provision Regarding Attorney's Fees in Stockholder Litigation

"RESOLVED, that the corporation's bylaws be amended to include
the following:

"With respect.to any derivative action or other action
against the corporation or any of its directors, officers,
underwriters, accountants, financial advisors, or attorneys,
in which wrongdoing is alleged for which the corporation
could be liable or with respect to which the corporation
might have an indemnification obligation, no stockholder or
former stockholder shall agree to pay, the corporation shall
have no authority to pay to any plaintiffs' counsel, and no
plaintiffs' counsel shall seek any legal fee, except a fee
determined for actual time expended, charged at reasonable
rates not exceeding those prevailing for ordinary commercial
litigation, as agreed between the corporation and plaintiffs'
counsel before commencement of the action, subject to
customary periodic rate increases, of which plaintiffs'
counsel shall advise the corporation in advance of any such
increase. Plaintiffs' counsel shall provide the corporation, at
least monthly, a report of the time expended each day by
each of its professionals in connection with the action during



the period reported upon, describing the activities in
reasonable detail and the dollar amount chargeable in
connection therewith, summaries of time and charges with
respect to each professional for such period and since
inception, and of out-of-pocket expenses incurred during
such period and since inception. This provision cannot be
amended except by affirmativ% vote of holders of more than
80% of the corporation's outstanding shares."

laagddition, please include the following statement in support of the proposaly

"Earlier this year, the Delaware Supreme Court issued a
controversial decision, in principle holding valid a bylaw requiring a
stockholder that unsuccessfully sues a corporation to pay its defense
costs. Critics of the case claim that the risk of liability for a corporation's
legal fees will discourage stockholders from pursuing valid claims, but,
the debate perhaps overlooks what might be considered a significant
driver of speculative lawsuits, i.e., the percentage-of-recovery fee
arrangement between the stockholder and its counsel. This aspect of
stockholder litigation might be remedied by requiring stockholders'
lawyers to be paid on the same basis as defense counsel, i.e., based on
hourly billing rates.

"Such an arrangement would avoid the risk to stockholders
of being required to bear the corporation's legal fees, yet put the
terms for payment of defense and plaintiffs' counsel on equal
footing."

Enclosed is a statement of my broker demonstrating my eligibility to submit
the proposal. I intend to hold the securities through the date of the 2015

annual meeting.

David C Fischer
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***FISMA & OMB Memorandum M-07-16***

Deäi:Mr.Fišthen

I am writing on behalf of Bank of America Corporation (the "Company"), which received
on November 24,2014, your stockholder proposal entitled "Bylaw Provision Regarding
Attorney's Fees in Stockholder Litigation" submitted pursuant to Securities and Exchange
Commission ("SEC") Rule 14a-8 for inclusion in the proxy statement for the Company's 2015
Annual Meeting of Stockholders (the "Proposal").

The Proposal contains certain procedural deficiencies, which SEC regulations require us
to bring to your attention. Rule 14a-8(b) under the Securities Exchange Act of 1934,as
amended,provides that stockholder proponents must submit sufficient proof of their continuous
ownership of at least $2,000 in market value, or 1%,of a company's shares entitled to vote on
the proposal for at least oneyear as of the date the stockholder proposal was submitted. The
Company's stock records do not indicate that you are the record owner of sufficient shares to

satisfy this requirement. In addition, to date we have not received adequate proof that you have
satisfied Rule 14a-8's ownership requirements as of the date that the Proposal was submitted to

the Company. The November 18,2014, letter from Fidelity Investments (the "Fidelity Letter")
that you provided is insufficient because it verifies ownership between January 22, 2009 and
November 18,2014, rather than for the one-year period preceding and including November 22,
2014, the date the Proposal was submitted to the Company. In addition, the Fidelity Letter is
insufficient because it does not state that the shares were held continuously during the required
one-year period.

To remedy these defects, you must obtain a new proof of ownership letter verifying your
continuous ownership of the required number of Company shares for the one-year period
preceding and including November 22, 2014, the date the Proposal was submitted to the
Company. As explained in Rule 14a-8(b) and in SEC staff guidance, sufficient proof must be in
the forui of:

(1) a written statement from the "record" holder of your shares (usually a broker or a
bank) verifying that you continuously held the required number of Company shares
for the one-year period preceding and including November 22, 2014; or

(2) if you have filed with the SEC a Schedule 13D, Schedule 13G, Form 3, Form 4 or
Form 5,or amendments to those documents or updated forms, reflecting your
ownership of the required number of Company shares as of or before the date on
which the one-year eligibility period begins, a copy of the schedule and/or form, and
any subsequent amendments reporting a change in the ownership level anda written

BankofAmerica "
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statement thatyou continously heldthe required number of Coinpany sharesfor the
onewyearperiod.

If you intend to demonstrate ownership by submitting a written statement from the

"record" holder of your shares as set forth in (1) above, please note that most large U.S.brokers
and banks deposit their customers' securities with, and hold those securities through, the
Depository Trust Company ("DTC"), a registered clearing agency that acts as a securities
depository (DTC is also known through the account name of Cede & Co.). Under SEC Staff
Legal Bulletin No. 14F, only DTC participants are viewed as record holders of securities that are
deposited at DTC. You can confirm whether your broker or bank is a DTC participant by asking
your broker or bank or by checking DTC's participant list, which is available at
http://www.dtec.com/~/media/Files/Downloads/client-center/DTC|alpha.ashx. In these
situations, stockholders need to obtain proof of ownership from the DTC participant through
which the securities are held, as follows:

(1) If your broker or bank is a DTC participant, then you need to submit a written
statement from your broker or bank verifying that you continuously held the required
number of Company shares for the one-year period preceding and including
November 22, 2014.

(2) If your broker or bank is not a DTC participant, then you need to submit proof of
ownership from the DTC participant through which the shares are held verifying that
you continuously held the required number of Company shares for the one-year

period preceding and including November 22,2014. You should be able to find out
the identity of the DTC participant by asking your broker or bank. If your broker is
an introducing broker, you may also be able to learn the identity and telephone
number of the DTC participant through your account statements, because the clearing
broker identified on your account statements will generally be a DTC participant. If
the DTC participant that holds your shares is not able to confirm your individual
holdings but is able to confirm the holdings of your broker or bank, then you need to
satisfy the proof of ownership requirements by obtaining and submitting two proof of
ownership statements verifying that, for the one-year period preceding and including
November 22, 2014, the required number of Company shares were continuously held;
(i) one from your broker or bank confirming your ownership, and (ii) the other from
the DTC participant confirming the broker or bank's ownership.

In addition, as discussedabove, under Rule 14a-8(b) of the Exchange Act, a stockholder
must havecontinuously held at least $2,000in market value, or 1%,of the Company's securities
entitled to vote on the Proposal for at least one year as of the date the Proposal was submitted to
the Company and must provide to the Company a written statementof the stockholder's intent to
continue ownership ofthe required number of sharesthrough the date of the Company's 2015
Annual Meeting of Stockholders. We believe that your written statement that you "intend to
hold the securitiesthrough the date of the 2015 annual meeting" is not adequateto confirm that
you intend to hold the required number of the Company's sharesthrough the date of the 2015

Bankof America *N'
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Annual Meeting of Stockholders. To remedy this defect,you must submit a written statement
that you intend to continue holding the required number of Company shares through the date of
the Company's 2015 Annual Meeting of Stockholders.

The SEC'srules require that your responseto this letter be postmarked or transmitted
electronically no later than 14 calendar daysfrom the dateyou receive this letter. Pleaseaddress
any responseto me at Bank of America Corporation, 214 North Tryon Street, Mail Code NCl-
027-18-05, Charlotte, NC 28255-0001.Altematively, you may transmit any responseby
facsimile to me at (704) 409-0350.

If you have any questions with respect to the foregoing, please contact me at (980) 683-
8927.For your reference, I enclose a copy of Rule 14a-8 and Staff Legal Bulletin No.14F.

Sincerely,

Sr.Vice President,Asst. General Counsel
4 Asst.dorpente Secretary

Enclosures

Bankof America*N



Proposeh

This section addresses when a company must include a shareholder's proposal in its proxy statement
and identify the proposal in its form of proxy when the company holds an annual or special meeting of
shareholders. In summary, inorder to have your shareholder proposal included on a company's proxy
card, and included along with any supporting statement in its proxy statement, you must be eligible and
follow certain procedures. Under a few specific circumstances, the company is permitted to exclude your
proposal, but only after submitting its reasonsto the Commission. We structured this section in a
question-and-answer format so that it is easier to understand. The references to "you" are to a
shareholder seeking to submit the proposal.

(a) Question 1: What is a proposal? A shareholder proposal is your recommendation or requirement that
the company and/or its board of directors take action, which you intend to present at a meeting of the
company'sshareholders. Your proposal should state as clearly as possible the course of action that you
believe the company should follow. If your proposal is placed on the company's proxy card, the company
must also provide in the form of proxy means for shareholders to specify by boxes a choice between
approval or disapproval, or abstention. Unless otherwise indicated, the word 'proposal" as used in this
section refers both to your proposal, and to your corresponding statement in support of your proposal (if
any).

(b) Question2: Whaiskligible toadbmit a prposal, andhowdo Idémonstrate to the cornpanythat I am
eligible?

(1) in order to be eligible to submit a proposal, you must have continuously held at least $2,000 in
market value, or 1%, of the company's securities entitled to be voted on the proposal at the
meeting for at least one year by the date you submit the proposal. You must continue to hold
those securities through the date of the meeting.

(2) If you are the registered holder of your securities, which means that your name appears in the
company's records as ashareholder, the company can verify your eligibility on its own, although
you will still have to provide the company with a written statement that you intend to continue to
hold the securities through the date of the meeting of shareholders. However, if like many
shareholders you are not a registered holder, the company likely does not know that you are a
shareholder, or how many shares you own. In this case, at the time you submit your proposal,
you must prove your eligibility to the company in one of two ways:

(i) The first way is to submit to the company a written statement from the "record" holder
of your securities (usually a broker or bank) verifying that, at the time you submitted your
proposal, you continuously held the securities for at least one year. You must also
include your own written statement that you intend to continue to hold the securities
through the date of the meeting of shareholders; or

(ii) The second way to prove ownership applies only if you have filed a Schedule 13D
(§240.13d-101), Schedule 13G (§240.13d-102), Form 3 (§249.103 of this chapter), Form
4 (§249.104 of this chapter) and/or Form 5 (§249.105 of this chapter), or amendments to
those documents or updated forms, reflecting your ownership of the shares as of or
before the date on which the one-year eligibility period begins. If you have filed one of
these documents with the SEC, you may demonstrate your eligibility by submitting to the
contpanya

(A)A copy of the scheduleand/or form, and any subsequerit amendments
reporting a change in your ownershipleveli



(is)Your writtenstaterdent thatyoticontinuously held the requirednumber of
sharesfor theone-year period asof the date of the statement; and

(C) Yourwritten statementthat you intend to continue ownershipof the shares
through the date of the company's annualor special meeting.

(c) Question3: How many proposalsmay I submit? Each shareholder may submit no more than one
proposal to a company for a particularshareholders' meeting.

(d) Question4: How longcan my proposal be? The proposal, including any accompanyingsupporting
statement, may not exceed 500words.

(4) QuestiòrrRVihat is the deadlinofor submittinga proposal?

(1) If you are submitting your proposal for the company's annual meeting, you can in most cases
find the deadline in last year's proxy statement. However, if the company did not hold anannual
meeting last year, or has changed the date of its meeting for this year more than 30 days from
lastyear's meeting, you can usually find the deadline in one of the company's quarterly reports on
Form 10--Q (§249.308a of this chapter), or in shareholder reports of investment companies under
§270.30d-1 of this chapterof the investment Company Act of 1940. In order to avoid controversy,
shareholders should submit their proposals by means, including electronic means, that permit
them to prove the date of delivery.

(2) The deadline is calculated in the following manner if the proposal is submitted for a regularly
scheduled annual meeting. The proposal must be received at the company's principal executive
offices not less than 120 calendar days before the date of the company's proxy statement
released to shareholders in connection with the previous year's annual meeting. However, if the
company did not hold an annual meeting the previousyear, or if the date of this year's annual
meeting has been changed by more than 30 days from the date of the previous year's meeting,
then the deadline is a reasonable time before the company begins to print and send its proxy
materials.

(3) If you are submitting your proposal for a meeting of shareholders other than a regularly
scheduled annual meeting, the deadline is a reasonable time before the company begins to print
and send its proxy materials.

raliequirementsexplainedinartswers

to Questioná4tårough 4 of this section?

(1) The company may exclude your proposal, but only after it has notified you of the problem, and
you have failed adequately to correct it.Within 14 calendar days of receiving your proposal, the
company must notify you inwriting of any procedural or eligibility deficiencies, as well as of the
time frame for your response. Your response must be postmarked, or transmitted electronically,
no later than 14 days from the date you received the company's notification. A company need not
provide you such notice of a deficiency if the deficiency cannot be remedied,such as if you fail to
submit a proposal by the company's properlydetermineddeadline. If the company intends to
exclude the proposal, it will later have to make a submission under §240.14a-8 and provide you
with a copy under Question 10 below, §240.14a-8(j).

(2) If you fail inyour promise to hold the required number of securities through the date of the
meeting of shareholders, then the company will be permitted to exclude all of your proposals from
its proxy materials for any meeting held in the following two calendar years.



(g) Question 7: Who has the burden of persuading the Commission or its staff that my proposal can be
excluded? Except as otherwise noted, the burden is on the company to demonstrate that it is entitled to
exclude a proposal.

(h) Question8: Must I appear personally at the shareholders' meeting to present the proposal?

(1) Either you, or your representative who is qualified under state law to present the proposal on
your behalf, must attend the meeting to present the proposal. Whether you attend the meeting
yourself or send a qualified representativeto the meeting in your place, you should make sure
that you, or your representative,follow the proper state law procedures for attending the meeting
and/or presenting your proposal.

(2) if the company holds its shareholder meeting in whole or in part via electronic media, and the
company permits you or your representative to present your proposal via such media, then you
may appear through electronic media rather than traveling to the meeting to appear in person.

(3) If you or your qualified representativefail to appearand present the proposal, without good
cause, the company will be permitted to exclude all of your proposals from its proxy materials for
any meetings held in the following two calendar years.

([Question 9: if I have complied with the procedural requirements, on what other basesmay a company
relyto exclude my proposal?

(1) /mproperunderstate law: If the proposal is not a proper subject for action by shareholders
under the lawsof the jurisdiction of the company's organization;

IVoteto paragraph (i)(1): Depending on the subject matter, some proposals are not
considered proper under state law if they would be binding on the company if approved
by shareholders. In our experience, most proposals that are cast as recommendations or
requests that the board of directors take specified action are proper under state law.
Accordingly, we will assume that a proposal drafted as a recommendation or suggestion
is proper unless the company demonstrates otherwise.

(2) Violation oflaw: If the proposal would, if implemented, cause the company to violate any state,
federal, or foreign law to which it is subject;

IVote to paragraph (i)(2): We will not apply this basis for exclusion to permit exclusion ofa
proposal on grounds that it would violate foreign law if compliance with the foreign law
would result in a violation of any state or federal law.

(3) Violation ofproxy rules: If the proposal or supporting statement is contrary to any of the
Commission's proxy rules, including §240.14a-9, which prohibits materially false or misleading
statements in proxy soliciting materials;

(4) Personal grievance; special interest: If the proposal relates to the redress of a personal claim
or grievance against the company or any other person, or if it is designed to result in a benefit to
you, or to further a personal interest, which is not shared by the other shareholders at large;

(5) Relevance: If the proposal relates to operations which account for less than 5 percent of the
company's total assets at the end of its most recent fiscal year, and for less than 5 percent of its
net eamings and gross sales for its most recent fiscal year, and is not otherwise significantly
related to the company's business;

(6) Abserice ofpowerlauthotify-if thenompany wouldiack the poweror authority to implement
theproposal;



(7) Managementfunctions: If the proposal deals with a matter relating to the company's ordinary
businessoperations;

(8)Director elections: li the proposal:

(i) Would disqualify a nominee who is standingfor election;

(ii) Would removea director from office before his or her term expired;

(iii)Questions the competence, businessjudgment, or character of one or more
nomineesordirectors;

(iv) Seeks to include a specific individual inthe company's proxymaterials for electionto
the board of directors; or

(v) Otherwise could affect the outcome of the upcoming electionof directors.

(9) Conflicts withcompany's proposal: if the proposal directly conflicts with one of the company's
own proposals to be submittedto shareholders at the same meeting;

Note to pangraph (i)(9): A company's submission to the Commission under this section
should specify the pointsof conflictwith the company's proposal.

(10) Substantially implemented: If the company has already substantially implementedthe
proposal;

Note to paragraph (i)(10): A company mayexclude a shareholder proposal thatwould
provide an advisory vote or seek future advisory votes to approve the compensationof
executives as disclosed pursuant to item 402 of RegulationS-K (§229.402 of this
chapter) or any successorto item 402 (a "say-on-pay vote") or that relatesto the
frequency of say-on-pay votes, provided that in the most recentshareholder vote
requiredby §240.14a-21(b) of this chaptera single year ( i.e.,one, two, or three years)
receivedapproval of a majority of votes cast on the matter and the company has adopted
a policyon the frequency of say-on-pay votes that is consistent with the choiceof the
majority of votes cast in the most recent shareholdervote requiredby §240.14a-21(b) of
this chapter.

(11) Dupiication: if the proposal substantiallyduplicates another proposal previouslysubmitted td
the company by another proponent that will be included in the company's proxy materialsfor the
same meeting;

(12) Resubmissions:if the proposal deals with substantiallythe samesubject matteras another
proposal or proposals that has or have beenpreviously included in the company's proxy materials
within the preceding 5 calendar years, a company may exclude it from its proxymaterials for any
meeting held within 3 calendaryears of the last time it was included if the proposal received:

(i) Less than 3% of the vote if proposed once within the preceding 5 calendar years;

(ii) Less than 6% of the vote on its last submission to shareholders if proposedtwice
previouslywithin the preceding 5 calendaryears; or

(iii) Less than 10% of the vote on its lastsubmissionto shareholders if proposed three
times or more previously within the preceding 5 calendar years; and



(13) Specißcamòannordividends:If the proposafrelatesto specificamounts ofcashor stock
dividends.

(j) Question 10: What procedures must the company follow if it intends to exclude my proposal?

(1) if the company intends to exclude a proposalfrom its proxy materials, it must file its reasons
with the Commission no later than 80 calendar days before it files its definitive proxy statement
and form of proxy with the Commission. The company must simultaneously provide you with a
copy of its submission. The Commission staff may permit the company to make its submission
later than 80 days before the company files its definitive proxy statement and form of proxy, if the
company demonstrates good cause for missing the deadline.

(i) The dotupahyrnestfile&paper copie¥oftliaiallowing

(i)Theeproposal;

(ii)An explanationof why the company believesthat it may excludethe proposal,which
should, if possible, refer to the most recentapplicable authority, such as prior Division
letters issued under the rule; and

(iii)A supporting opinionof counselwhen such reasons arebased on matters of state or
foreign law.

(k) Question 11: May I submit my own statement to the Commissionresponding to the company's
arguments?Yes, you may submit a response,but it is not required. You should try to submit any
responseto us,with a copy to the company, as soon aspossibleafter the company makes its
submission.This way, the Commissionstaff will have time to consider fully your submissionbefore it
issues its response,You should submit six paper copies of your response.

(1)Question 12: if the company includes my shareholder proposal in its proxy materials,what information
about me must it include along with the proposal itself?

(1) The company's proxy statement must include your name and address, as well as the number
of the company's voting securities that you hold. However, insteadof providingthat information,
the company may instead include a statement that it will providethe informationto shareholders
promptly uponreceiving an oral or written request.

(2) The company is not responsible for the contents of your proposai or supporting statement.

(m) Quesfion 13:What can i do if the company includesin its proxy statement reasonswhy it believes
shareholders should not vote in favor of my proposal, and I disagree with some of its statements?

(1) The company mayelect to inciude in its proxy statement reasons why it believes shareholders
should vote against your proposal.The company is allowed to makearguments reflecting its own
point of view, just as you may express your own point of view in your proposal's supporting
statement.

(2) However, if you believe that the company's oppositionto your proposal contains materially
false or misleadingstatementsthat mayviolate our anti-fraudrule, §240.14a-9, you should
promptly send to the Commissionstaff and the company a letter explainingthe reasonsfor your
view, alongwith a copyof the company's statementsopposing your proposal. To the extent
possible, your letter should include specific factual informationdemonstrating the inaccuracyof
the company's claims. Time permitting,you may wish to try to work out your differences with the
company by yourself before contactingthe Commission staff.



(3) We require the company to send you a copy of its statements opposing your proposal before it
sends its proxy materials, so that you may bring to our attention any materially false or misleading
statements, under the following timeframes:

(i) If our no-action response requires that you make revisions to your proposal or
supporting statement as a condition to requiring the company to include it in its proxy
materials, then the company must provide you with a copy of its opposition statements no
later than 5 calendar days after the company receives a copy of your revised proposal; or

(ii) In all other cases, the company must provide you with a copy of its opposition
statements no later than 30 calendar days before its files definitive copies of its proxy
statement and form of proxy under §240.14a-4.



Home i Previous Page

U.S. Securities and Exchange Comrnissio

Division of Corporation Finance
Securities anci Exchange Commission

Shareholder Proposals

Staff Legai Bulletin No.14F (CF)

Action: Publication of CF Staff Legal Bulletin

Date: October 18, 2011

Summary: This staff legal bulletin provides information for companies and
shareholders regaiding Rule í4a-8 under the Securities Exchange Act of
1934.

Supplementary Information: The statements in this bulletin represent
the views of the Division of Corporation Finance (the "Division"). This
builetin is not a tule, regulation or statement of the Securities and
Exchange Cornmission (the "Commission"). Further, the Commission has
neither approved nor disapproved its content.

Contacts: For further information, please contact the Division's Office of
Chiëf Counsel by calling (202) 551-3500 or by submitting a web-based
request form at https:/ftts.sec.govfagi-bin/corp_fin_interpretive.

A.The purpose of this bulletin

This bulletin is part of a continuing effort by the Division to provide
guidance on important issues arising under Exchange Act Rule 14a-8.
Specifically, this bulletin contains information regarding:

• Brokers and banks that constitute "record" holders under Rule 14a-8

(b)(2)(i) for purposes of verifying whether a beneficial owner is
eligible to submit a proposal under Rule 14a-8;

• Common errors shareholders can avoid when submitting proof of
ownership to companies;

• The submission of revised proposals;

• Procedures for withdrawing no-action requests regarding proposals
submitted by multiple proponents; and

• The Division's new process for transmitting Rule 14a-8 no-action
responses by emall.

You can find additiónal guidance regarding Rule 14a-8 in the following
bulletins that are available on the Commission's website: SLB No.14, $2



No. 14A, SLB No. 148, SLB No.14C SLB No. 14D änd SLB No.14E.

B.The types of brokers and banks that constitute "record" holders
under Rule 14a-8(b)(2)(i) for purposes of verifying whether a
beneficial owner is eligible to submit a proposal under Rule 14a-8

1. Eligibility to submit a proposal under Rule 14a-8

To be eligible to submit a shareholder proposal, a shareholder must have
continuously held at least $2,000 in market value, or 1%, of the company's
securities entitled to be voted on the proposal at the shareholder meeting
for at least one year as of the date the shareholder submits the proposal.
The shareholder must also continue to hold the required amount of
securities through the date of the meeting and must provide the company
with a written statement of intent to do so.1

The steps that a shareholder must take to verify his or her eligibility to
submit a proposal depend on how the shareholder owns the securities.
There are two types of security holders in the U.S.: registered owners and

beneficial owners.2 Registered owners have a direct relationship with the
issuer because their ownership of shares is listed on the records maintained
by the issuer or its transfer agent. If a shareholder is a registered owner,
the company can independently confirm that the shareholder's holdings
satisfy Rule 14a-8(b)'s eligibility requirement.

The vast majority of investors in shares issued by U.S.companies,
however, are beneficial owners, which means that they hold their securities
in book-entry form through a securities intermediary, such as a broker or a
bank. Beneficial owners are sometimes referred to as "street name"
holders. Rule 14a-8(b)(2)(i) provides that a beneficial owner can provide
proof of ownership to support his or her eligibility to submit a proposal by
submitting a written statement "from the 'record' holder of [the} securities
(usually a broker or bank)," verifying that, at the time the proposal was
submitted, the shareholder held the required amount of securities

continuously for at least one year.2

2. The role of the Depository Trust Company

Most large U.S. brokers and banks deposit their customers' securities with,
and hold those securities through, the Depository Trust Company ("DTC"),
a registered clearing agency acting as a securities depository. Such brokers
and banks are often referred to as "participants" in DTC.A The names of
these DTC participants, however, do not appear as the registered owners of
the securities deposited with DTC on the list of shareholders maintained by
the company or, more typically, by its transfer agent. Rather, DTC's
nominee, Cede & Co., appears on the shareholder list as the sole registered
owner of securities deposited with DTC by the DTC participants. A company
can request from DTC a "securities position listing" as of a specified date,
which identifies the DTC participants having a position in the company's
securities and the number of securities held by each DTC participant on that
date.3

3. Brokers and banks that constitute "record" holders under Rule

14a-8(b)(2)(i) for purposes of verifying whether a beneficial
owner is eligible to submit a proposal under Rule 14a-8



In The Hain Celestial Group, Inc. (Oct. 1, 2008), we took the position that
an introducing broker could be considered a "record" holder for purposes of
Rule 14a-8(b)(2)(i), An introducing broker is a broker that engages in sales
and other activities involving customer contact, such as opening customer
accounts and accepting customer orders, but is not permitted to maintain

custody of customer funds and securities.5 Instead, an introducing broker
engages another broker, known as a "clearing broker," to hold custody of
client funds and securities, to clear and execute customer trades, and to
handle other functions such as issuing confirmations of customer trades and
customer account statements. Clearing brokers generally are DTC
participants; introducing brokers generally are not. As introducing brokers
generally are not DTC participants, and therefore typically do not appear on
DTC's securities position listing, Hain Celestial has required companies to
accept proof of ownership letters from brokers in cases where, unlike the
positions of registered owners and brokers and banks that are DTC
participants, the company is unable to verify the positions against its own
or its transfer agent's records or against DTC's securities position listing.

In light of questions we have received following two recent court cases
relating to proof of ownership under Rule 143-82 and in light of the
Commission's discussion of registered and beneficial owners in the Proxy
Mechanics Concept Release, we have reconsidered our views as to what
types of brokers and banks should be considered "record" holders under
Rule 14a-8(b)(2)(i). Because of the transparency of DTC participants'
positions in a company's securities, we will take the view going forward
that, for Rule 14a-8(b)(2)(i) purposes, only DTC participants should be
viewed as "record" holders of securities that are deposited at DTC. As a
result, we wilt no longer follow Hain Celestial.

We believe that taking this approach as to who constitutes a "record"
holder for purposes of Rule 14a-8(b)(2)(i) will provide greater certainty to
beneficial owners and companies. We also note that this approach is
consistent with Exchange Act Rule 12g5-1 and a 1988 staff no-action letter

addressing that rule,E under which brokers and banks that are DTC
participants are considered to be the record holders of securities on deposit
with DTC when calculating the number of record holders for purposes of
Sections 12(g) and 15(d) of the Exchange Act.

Companies have occasionally expressed the view that, because DTC's
nominee, Cede & Co., appears on the shareholder list as the sole registered
owner of securities deposited with DTC by the DTC palticipants, only DTC or
Cede & Co. should be viewed as the "record" holder of the securities held

on deposit at DTC for purposes of Rule 14a-8(b)(2)(i). We have never
interpreted the rule to require a shareholder to obtain a proof of ownership
letter from DTC or Cede & Co., and nothing in this guidance should be
construed as changing that view.

How can a shareholder determine whether his or her broker or bank is a
DTC participant?

Shareholders and companies can confirm whether a particular broker of
bank Is a DTC participant by checking DTC'sparticipant list, which is
currently available on the Internet at
http://www.dtcc.com/downloads/membership/directories/dtc/alphampdf.



What ifa shareholder's broker or bank is not on DTC's participant list?

The shareholder will need to obtain proof of ownership from the DTC
participant through which the securities are held, The shareholder
should be able to find out who this DTC participant is by asking the
shareholder's broker or bank.2

If the DTC participant knows the shareholder's broker or bank's
holdings, but does not know the shareholder's holdings, a shareholder
could satisfy Rule 14a-8(b)(2)(i) by obtaining and submitting two proof
of ownership statements verifying that, at the time the proposal was
submitted, the required amount of securities were continuously held for
at least one year - one from the shareholder's broker or bank
confirming the shareholder's ownership, and the other from the DTC
participant confirming the broker or bank's ownership.

How wif/ the staff process no-action requests that argue for exclusion ön
the basis that the shareholder's proof of ownership is not from a DTC
participant?

The staff will grant no-action relief to a company on the basis that the
shareholder's proof of ownership is not from a DTC participant only if
the company's notice of defect describes the required proof of
ownership in a manner that is consistent with the guidance contained in
this bulletin. Under Rule 14a-8(f)(1), the shareholder will have an
opportunity to obtain the requisite proof of ownership after receiving the
notice of defect.

C.Common errors shareholders can avoid when submitting proof of
ownership to companies

In this section, we describe two common errors shareholders make when
submitting proof of ownership for purposes of Rule 14a-8(b)(2), and we
provide guidance on how to avoid these errors.

First, Rule 14a-8(b) requires a shareholder to provide proof of ownership
that he or she has "continuously held at least $2,000 in market value, or
1%, of the company's securities entitled to be voted on the proposal at the
meeting for at least one year by the date vou submit the

oroDosal" (emphasis added).-E We note that many proof of ownership
letters do not satisfy this requirement because they do not verify the
shareholder's beneficial ownership for the entire one-year period preceding
and inciuding the date the proposal is submitted. In some cases, the letter

speaks as of a date before the date the proposal is submitted, thereby
leaving a gap between the date of the verification and the date the proposal
is submitted. In other cases, the letter speaks as of a date after the date

the proposal was submitted but covers a period of only one year, thus
failing to verify the shareholder's beneficial ownership over the required full
one-year period preceding the date of the proposal's submission.

Second, many letters fail to confirm continuous ownership of the securities.
This can occur when a broker or bank submits a letter that confirms the

shareholder's beneficial ownership only as of a speafied date but omits any



reference to continuous ownership for a one-year pedod.

We recognize that the requirements of Rule 14a-8(b) are highly prescriptive
and can cause inconvenience for shareholders when submitting proposals.
Although our administration of Rule 14a-8(b) is constrained by the terms of
the rule, we believe that shareholders can avoid the two errors highlighted
above by arranging to have their broker or bank provide the required
verification of ownership as of the date they plan to submit the proposal
using the following format:

"As of [date the proposal is submitted], [name of shareholder]
held, and has held continuously for at least one year, [number
of securities] shares of [company name] [class of securities)."E

As discussed above, a shareholder may also need to provide a separate
written statement from the DTC participant through which the shareholder's
securities are held if the shareholder's broker or bank is not a DTC
participant.

D.The submission of revised proposals

on occasion, a shareholder will revise a proposal after submitting it to a
company. This section addresses questions we have received regarding
revisions to a proposal or supporting statement.

1.A shareholder submits a timely proposal. The shareholder then
submits a revised proposal before the company's deadline for
receiving proposals. Must the company accept the revisions?

Yes. In this situation, we believe the revised proposal serves as a
replacement of the initial proposaL By submitting a revised proposal, the
shareholder has effectively withdrawn the initial proposal. Therefore, the
shareholder is not in violation of the one-proposal limitation in Rule 14a-8

(c).E If the company intends to submit a no-action request, it must do so
with respect to the revised proposal.

We recognize that in Question and Answer E.2 of SLB No. 14, we indicated
that if a shareholder makes revisions to a proposal before the company
submits its no-action request, the company can choose whether to accept
the revisions. However, this guidance has led some companies to believe
that, in cases where shareholders attempt to make changes to an initial
proposal, the company is free to ignore such revisions even if the revised
proposal is submitted before the company's deadline for receiving
shareholder proposals. We are revising our guidance on this issue to make
clear that a company may not ignore a revised proposal in this situation.E

2. A shareholder submits a timely proposal. After the deadline for
receiving proposals, the shareholder submits a revised proposal.
Must the company accept the revisions?

No. If a shareholder submits revisions to a proposal after the deadline for
receiving proposals under Rule 14a-8(e), the company is not required to
accept the revisions. However, if the company does not accept the
revisions, it must treat the revised proposal as a second proposal and



submit a notice stating its intention to exclude the revised proposal, as
required by Rule 14a-8(j). The company's notice may cite Rule 14a-8(e) as
the reason for excluding the revised proposal. If the company does not
accept the revisions and intends to exclude the initial proposal, it would
also need to submit its reasons for excluding the initial proposal.

3. If a shareholder submits a revised proposal, as of which date
must the shareholder prove his or her share ownership?

A shareholder must prove ownership as of the date the original proposal is

submitted. When the Commission has discussed revisions to proposals,H it
has not suggested that a revision triggers a requirement to provide proof of
ownership a second time. As outlined in Rule 14a-8(b), proving ownership
includes providing a written statement that the shareholder intends to
continue to hold the securities through the date of the shareholder meeting.
Rule 14a-8(f)(2) provides that if the shareholder "fails in [his or her]
promise to hold the required number of securities through the date of the
meeting of shareholders, then the company will be permitted to exclude all
of [the same shareholder's] proposals from its proxy materials for any
meeting held in the following two calendar years." With these provisions in
mind, we do not interpret Rule 14a-8 as requiring additional proof of

ownership when a shareholder submits a revised proposal.E

E.Procedures for withdrawing no-action requests for proposals
submitted by multiple proponents

We have previously addressed the requirements for withdrawing a Rule
14a-8 no-action request in SLB Nos. 14 and 14C. SLB No. 14 notes that a
company should include with a withdrawal letter documentation
demonstrating that a shareholder has withdrawn the proposal. In cases
where a proposal submitted by multiple shareholders is withdrawn, SLB No.
14C states that, if each shareholder has designated a lead individual to act
on its behalf and the company is able to demonstrate that the individual is
authorized to act on behalf of all of the proponents, the company need only
provide a letter from that lead individual indicating that the lead individual
is withdrawing the proposal on behalf of all of the proponents,

Because there is no relief granted by the staff in cases where a no-action
request is withdrawn following the withdrawal of the related proposal, we
recognize that the threshold for withdrawing a no-action request need not
be overly burdensome. Going forward, we will process a withdrawal request
if the company provides a letter from the lead filer that includes a
representation that the lead filer is authorized to withdraw the proposal on
behalf of each proponent identified in the company's no-action request,-Ei

F.Use of email to transmit our Rule 14a-8 no-action responses to
companies and proponents

To date, the Division has transmitted copies of our Rule 14a-8 no-action
responses, including copies of the correspondence we have received in
connection with such requests, by U.S. mail to companies and proponents.
We also post our response and the related correspondence to the
Commission's website shortly after issuance of our response.

In order to accelerate delivery of staff responses to companies and



proponents, and to reduce our copying and postage costs, going forward,
we intend to transmit our Rule 143-8 no-action responses by email to
companies and proponents. We therefore encourage both companies and
proponents to include email contact information in any correspondence to
each other and to us. We will use U.S. mail to transmit our no-action

response to any company or proponent for which we do not have email
contact information.

Given the availability of our responses and the related correspondence on
the Commission's website and the requirement under Rule 14a-8 for
companies and proponents to copy each other on correspondence
submitted to the Commission, we believe it is unnecessary to transmit
copies of the related correspondence along with our no-action response.
Therefore, we intend to transmit only our staff response and not the
correspondence we receive from the parties. We will continue to post to the
Commission's website copies of this correspondence at the same time that
we post our staff no-action response.

1 See Rule 14a-8(b).

2 For an explanation of the types of share ownership in the U.S., see
Concept Release on U.S.Proxy System, Release No. 34-62495 (July 14,
2010) [75 FR 42982] ("Proxy Mechanics Concept Release"), at Section II.A.
The term "beneficial owner" does not have a uniform meaning under the
federal securities laws. It has a different meaning in this bulletin as
compared to "beneficial owner" and "beneficial ownership" in Sections 13
and 16 of the Exchange Act. Our use of the term in this bulletin is not
intended to suggest that registered owners are not beneficial owners for
purposes of those Exchange Act provisions. See Proposed Amendments to
Rule 14a-8 under the Securities Exchange Act of 1934 Relating to Proposals
by Security Holders, Release No.34-12598 (July 7, 1976) [41 FR 29982],
at n.2 ("The term 'beneficial owner' when used in the context of the proxy
rules, and in light of the purposes of those rules, may be interpreted to
have a broader meaning than it would for certain other purpose[s] under
the federal securities laws, such as reporting pursuant to the Williams
Act."),

i If a shareholder has filed a Schedule 13D, Schedule 13G, Form 3, Form 4
or Form 5 reflecting ownership of the required amount of shares, the
shareholder may instead prove ownership by submitting a copy of such
filings and providing the additional information that is described in Rule

14a-8(b)(2)(ii).

A DTC holds the deposited securities in "fungible bulk," meaning that there
are no specifically identifiable shares directly owned by the DTC
participants. Rather, each DTC participant holds a pro rata interest or
position in the aggregate number of shares of a particular issuer held at
DTC. Correspondingly, each customer of a DTC participant - such as an
individual investor - owns a pro rata interest in the shares in which the DTC

participant has a pro rata interest. See Proxy Mechanics Concept Release,
at Section II.B.2.a.

I See Exchange Act Rule 17Ad-8.



aSeeNet Capital Rule,ReleaseNe, 34-31511 (Nov. 24, 1992) [57 FR
569%¶( Net Capitál Rtife Release")pat Section II.C.

Z See KBR Inc. v. Chevedden, Civil Action No. H-11-0196, 2011 U.S.Dist.
LEXIS 36431, 2011 WL 1463611 (S.D. Tex. Apr. 4, 2011); Apache Corp. v.
Chevedden, 696 F.Supp. 2d 723 (S.D. Tex. 2010). In both cases, the court
concluded that a securities intermediary was not a record holder for
purposes of Rule 14a-8(b) because it did not appear on a list of the
company's non-objecting beneficial owners or on any DTC securities
position listing, nor was the intermediary a DTC participant,

A Techne Corp. (SMpte10píŠŠŠ);

2 In addition, if the shareholder's broker is an introducing broker, the
shareholder's account statements should include the clearing broker's
identity and telephone number. See Net Capital Rule Release, at Section
II.C.(iii). The clearing broker will generally be a DTC participant.

For purposes of Rule 14a-8(b), the submission date of a proposal will
generally precede the company's receipt date of the proposal, absent the
use of electronic or other means of same-day delivery.

Nihis format is acceptable for purposes of Rule 14a-8(b), but it is not
mandatory or exctusive.

As such, it is not appropriate for a company to send a notice of defect for
multiple proposals under Rule 14a-8(c) upon receiving a revised proposal.

This position will apply to all proposals subrnitted after an initial proposal
but before the company's deadline for receiving proposals, regardless of
whether they are explicitly labeled as "revisions" to an initial proposal,
unless the shareholder affirmatively indicates an intent to submit a second,
additional proposal for inclusion in the company's proxy materials. In that
case, the company must send the shareholder a notice of defect pursuant
to Rule 14a-8(f)(1) if it intends to exclude either proposal from its proxy
materials in reliance on Rule 14a-8(c), In light of this guidance, with
respect to proposals or revisions received before a company's deadline for
submission, we will no longer follow Layne Christensen Co. (Mar. 21, 2011)
and other prior staff no-action letters in which we took the view that a
proposal would violate the Rule 14a-8(c) one-proposal limitation if such
proposal is submitted to a company after the company has either submitted
a Rule 14a-8 no-action request to exclude an earlier proposal submitted by
the same proponent or notified the proponent that the earlier proposal was
excludable under the rule.

H See, e.g., Adoption of Amendments Relating to Proposals by Security
Holders, Release No. 34-12999 (Nov. 22, 1976) [41 FR 52994].

E Because the relevant date for proving ownership under Rule 14a-8(b) is
the date the proposal is submitted, a proponent who does not adequately
prove ownership in connection with a proposal is not permitted to submit
another proposal for the same meeting on a later date.

M Nothing in this staff position has any effect on the status of any



shareholderproposafthat is not withdrawn by the proponent or its
authorited representative.
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GIBSON DUNN

EXHIBIT D



From: Verizon ***FISMA & OMB Memorandum M-07-16***

Sent: Tuesday, December 16,2014 2:37 PM
To: Johnston, Erin L - Legal
Subject: Stockholder proposal

Dear Ms. Johnston--

Please see attached letter re my BAC stock ownership.

Cordially,
/DCF



DAVID C. FISCHER

***FISMA & OMB Memorandum M-07-16***

December 16, 2014

BY EMAIL erin.johnston@bankofamerica.com
AND ORDINARY MAIL

Erin L.C.Johnston,
Senior Vice President, Assistant General
Counsel & Assistant Secretary
Office of the Corporate Secretary
NC1-027-18-05

214N. Tryon St.
Charlotte NC 29255

Dear Ms. Johnston:

Regarding your letter of December 4, 2014, on December 11,I requested an advice from
National Financial Services, LLC, the clearing broker for Fidelity Brokerage Services,LLC, with
respect to my continuous ownership for at least one year before and including November 22,
2014 of 1,224shares of Bank of America Corporation ("BAC") common stock. I was told today
that the request is still being processed.

Regarding the adequacy of the statement in my November 22, 2014 letter of my intention to own
the shares through the date of the annual meeting, I note that the statement tracks the language of
Rule 14a-8(b)(2)(i), but I amhappy to confirm that I intend to continue holding the required
number of BAC shares through the date of BAC's 2015 Annual Meeting of Stockholders.

Cordially,

David C.Fischer



GIBSON DUNN

EXHIBIT E



From: Verizon ***FISMA & OMB Memorandum M-07-16***

Sent: Tuesday, December 23, 2014 1:40 PM
To: Johnston, Erin L - Legal
Subject: Stockholder proposal

Dear Ms. Johnston:

Further to my December 16 letter, here is the response I received regarding my ownership of
BAC stock. Although it confirms my stock ownership through December 16,it comes from the
introducing broker, rather than the clearing broker asI had requested. I will continue to try to
obtain confirmation from the clearing broker.

Cordially,
David C. Fischer



Personal Investing P.O.Box 770001
Cincinnati, OH 45277-0045 sawasroemre

December 16,2014

David C.Fischer

***FISMA & OMB Memorandum M-07-16***

Dear Mr. Fischer:

Thank you for contacting Fidelity Investments.This letter is in responseto your recent
request for information regarding your shares of Bank of America (BAC). I appreciate the
opportunity to respond.

Please accept this letter as written confirmation you bought 400 shares of BAC on August 30,
2004, which brought your total shares to 1,224shares. There has been no activity in this

position and your account currently holds 1,224sharesof BAC.

I hope you find this information helpful. If you have any questions regarding this issue or
general inquiries regarding your account,please contact a Fidelity representative at 800-544-
6666 for assistance.

Sincerely,

Maria Giordullo
Client Services Specialist

Our File: W923417-11DEC14

Fidelity Brokerage Services LLC, Members NYSE, SIPC.


